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CHAPTER I 
THE PROBLEM
Introduction and Background of the Problem
If you are  an educa tor ,  and if you are  presently engaged in practicing 
this profession in one of the nation's schools, there is a very real possibility that 
you will be sued by one of your students. Should the student be a minor and 
unable to take an  individual action against you , then you could be brought into 
court by the youth 's parents or legal guardians. Rennard Strickland (et a l« ,
1976) reports that:
Thousands of teachers have discovered only after being sued tha t there 
are legal as well as educational consequences a t tached  to even small and 
seemingly innocuous decisions made in the classroom. Others have been 
stunned to find themselves judged liable for damages in instances when they 
assumed they bore no responsibility. Every day as teachers are  making 
hundreds of decisions in performance of their professional duties or in pursuit 
of their private lives, potential plaintiffs lie in w a it ,  ready to sue for 
neg ligence , malfeasance, neglect of du ty , denial of constitutional rights, 
inflication of cruel or unusual punishment, or unfitness to te a c h .  (30:p„ a)
The legal immunity barrier which has separated the school system from 
those they serve has been breached an d ,  as Strickland continues:
The teaching professional increasingly faces legal hazards similar to 
those that have created the current medical malpractice crisis. . . .
Such charges (brought against educators), if  supported by a jury, can 
add up to thousands or hundreds of thousands of dollars in court judgments 
against the individual te ach e r .  Recently a teacher was sued for $3 million 
for insulting a child; a teacher on the east coast paid $775,000 for injuries
1
2suffered by a  child  on the playground; and another group of teachers was 
named in a class ac t ion  lawsuit by students who said they hadn 't learned 
anyth ing , (parantheses a d d ed ,  30 :p .  a)
No doubt, most educators would be quick to acknowledge the existence 
of tort claims which could be brought against themselves if they had contributed 
to the physical injury of a s tuden t.  Most educators would not argue with the 
notion that even professional misconduct was a matter that could be properly 
addressed by the courts; y e t ,  this final case description suggests that another area 
of possible tort claims can now be brought before the judiciary for rev iew . Edu­
cators a re ,  quite possibly, not only responsible for the safety and welfare of the 
students, or the protection of their individual freedoms (1:p .3 ) ,  but now the gen­
eral public is asking the courts to determine if educators are  not also accountable  
for the acquisition of knowledge by the students. In conjunction with this ques­
tion comes the companion inquiry: Should the educators of this nation not be 
required to accurate ly  report the skill attainm ent of those individuals tha t the 
school is obligated to serve (58:p. 492); a n d ,  while reporting the achievem ent of 
the individual students, should not educators identify agency success or fa i lu re?
Where there may have been some degree of professional agreement 
among the members of the educational fraternity on personal injury and profes­
sional misconduct cases, there is certain to be disagreement on the issue 
involving "productive accountability  . 11 (20:p. 121) Many educators would 
respond with the statement: To hold educators accountable  for the total learning 
process would invite a serious misunderstanding of the educative a c t .  However, 
in the Peter Doe v .  San Francisco Unified School District court proceedings
3(1973), educational officers and employees were charged with productive failure 
characterized by n eg l igence ,  misrepresentation, breach of statutory duties, and 
constitutional deprivation of the right to an educa tion . Susanne M artinez , 
attorney for the p la in tiff ,  was quoted by Gary Saretsky (1973) as describing this 
legal ac tion  as:
Simply the forerunner of an effort on the part of parents to bring to 
focus, through the judicial system, attention upon the fact that the schools, 
the educational systems of this socie ty ,  have failed to provide the Peter 
Does of this country the kind of education to which they 're  en t i t led .
(72:p . 589)
Educational accoun tab ili ty  now has a  new look , and if there was once 
the idea that “productive accountab ility"  was so nebulous a concept that no 
attention should be afforded the sub jec t ,  and learning was such an infinite and 
complicated process tha t it  could not be brought before laymen for review, now 
both of these theories were being openly questioned a n d ,  in the minds of some 
parents, completely d ispe lled . These parents (citizens) asserted that officers and 
other employees of a school had contributed to a personal injury of a  student, 
and this malfeasance would disenfranchise this young American from the society 
now and for the fu tu re . The parents reported tha t the harm done did not occur 
with a single even t ,  was not a human oversight or failure of educators to respond 
to an unusual occurrence, was not an omission of responsibility. Rather, this 
injury was a  "duty of care"  negligence which was successively repeated by edu­
cators as Peter Doe progressed through the educational system. (2 l :p p .  28-29)
If this charge does not c rea te  an immediate concern, the p la in tiff  further sug­
gested that the same educators who were responsible for the malfeasance
4continually denied the existence of the wrong, and formally reported that the 
student was obtaining the education expected  for any secondary school student. 
The harshness of these implied and stated charges cannot be disregarded, and the 
new concepts of personal accoun tab i l i ty ,  although foreign and negative to the 
minds of many educators, cannot be den ied .
To emphasize the meaning of the changing mood of parents as it relates 
to the education of their ch ild ren , actions of this nature did not occur in one 
isolated instance. During the past d ecad e ,  there have been a number of actions 
brought before the courts for determ ination. The frequency of these cases, and 
the time span between their introduction in the {udicial system, would not suggest 
an immediate crisis for the educational community. To the contrary, availab le  
literature devoted to this subject and produced by teachers ,  administrators, and 
legal officers promotes the notion that this phase of accountability  should not 
suddenly replace the problems of f inance ,  governance, and competency as the 
major issues confronting schools .
C erta in ly ,  some of the aspects of these cases could be identified as 
frivolous and implausible, some of the aspects of the charges could be discounted 
com plete ly . Y et,  these cases raised the question: Can any student recover 
damages from a  school or school system when learning is not taking p la c e ?  A 
second question would embrace the inquiry: What are  the actual contractual 
obligations between the public and educational employees, and is there an 
implied duty to produce learn ing? The third question would consider a more 
extensive analysis of school operation: Can an educator be held centrally
5accountable  for the acquisition of knowledge? These were the areas of debate 
being brought to judicial hearings and the expressed label covering their descrip­
tion was m alpractice .
A brief investigation into the origin of these inquiries will suggest that 
such questionable positions did not suddenly evolve into a theme of relative 
importance. Gary Saretsky reported in 1973:
Then Associate Commissioner of Education Don Davies provoked us to 
inquire: What are public schools accountable fo r?  (72:p . 589)
D. D. Darland, in September of 1970, supported this question when he explained:
N ever has so much been expected of teachers in this country. New 
conditions and demands have multiplied to produce a national crisis in edu­
ca t io n .  Accordingly, the American teacher has become a most likely 
candidate for scapegoat of the 1970's. Evidence can be seen in the current 
drive to hold teachers responsible for assuring quality education in our 
schools. Indeed, this movement called  accountability  has a ll  the charac­
teristics of a panacea , and one which it appears difficult to fa u l t .  Q uite  
genera lly ,  demands for teacher accountability  are accompanied by blunt 
threats that if teachers don 't  achieve this, others w i l l . (40:p. 41)
During this same year (1970) Myron Lieberman identified a  growing 
national interest in the area of educational accoun tab ili ty .  He commented:
It is significant that accountability  in education was one of the fea­
tured topics a t  the annual meeting of the Education Commission of the States 
in Denver, Colorado, July 8 -1 0 ,  1970. The fact tha t governors and legis­
lators all over the country are  confronting the issues in accountability  sug­
gests that educators had better do so a lso . As a matter of fa c t ,  this observer 
found widespread international interest in the subject a t  the conference of 
the International Association of Universities in Montreal in August; it 
appears that as education budgets increase , they generate  more pressure for 
accoun tab ili ty ,  regardless of the country or the level of education involved. 
(63: pp . 194-195)
Both Darland and Lieberman were implying that immediate attention 
should be paid to the current concept of accountab ility .  For they hypothesized
6th a t ,  as the cost of education continued to increase, the taxpayer was no longer 
asking how much will education cost,  but what am I getting for the money that 
is being supplied to maintain this system of schooling? This different approach 
in discussing the financial accounting for education was heightened by the 
apparent shortcomings and failures which were being identified by e lected  
officials ,  lay c i t izens, and even a vast number of educators .
Robert L. Ebel (1972) records:
When the history of our times is w ritten , it may designate the two 
decades following World War II as the golden age of American educa tion . 
N ever  before was education more highly va lued . N ever before was so much 
of it so readily availab le  to so m any. N ever before had it  been supported so 
generously. N ever before was so much expected of i t .
But in this eighth decade of the twentieth century public education in 
this country appears to be in troub le .  Taxpayers are revolting against the 
skyrocketing costs of educa tion . Schools are  being denied the funds they 
say they need for quality educa tion . Teachers are  uniting to press demands 
for higher pay and easier working conditions.
College and high school students have rebelled against what they call 
"the Establishment," resisting and overturning regulations, demanding pupil-  
directed rather than teacher-d irec ted  educa tion , and turning in some cases 
to drink, drugs, and delinquency . Minorities a re  demanding equal t rea t­
ment, which is surely their r igh t .  But when integration makes social differ­
ences more v isib le , and when equality of opportunity is not followed 
quickly by equality of achievem ent, frustration turns to anger which some­
times leads to v io lence .
Surely these problems are  serious enough. But I be lieve  there is one 
ye t more serious, because i t  lies closer to the heart of our whole educational 
en terprise . We seem to have lost sight o f ,  or become confused ab o u t ,  our 
main function as educators, our principal goa l ,  our reason for ex is tence .
We have no good answer tha t we are  sure of and can agree on to the ques­
tion ,  What are schools for?  (44:p . 3)
Supporting this dismal picture is the report submitted by B. Frank Brown
(1974) on the investigations conducted by the Ford Foundation on the 30 million
7dollars spent on school innovations and improvements during the decade of the 
sixties. Brown announces:
The Ford study, coupled with other ev id en ce ,  makes it increasingly 
clear tha t the decade of change and innovation had no lasting effect on 
e ither changing the schools or improving the quality of teaching or learning.
Epitomized, what we had in the Sixties was a  lot of curriculum projects 
that warmed the soul but d idn 't materially improve the schools. This era 
can only be ca lled  the decade of innovation in which the razor's edge of 
change became insti tu tionalized . What the schools must now be about is 
total reform.
Another factor in the need for reform is the dwindling of public confi­
dence in the school system. Schools a re  much like Churchill 's  observations 
about dem ocracy . Churchill sa id ,  "Democracy is the worst form of govern­
ment known to man except for every other form of government." (39:p. 47)
In accord with these thoughts, Harold W . Sobel (1970) offered this
opinion:
A landmark even t in the history of open education was the publication 
of Crisis in the Classroom in 1970. For three and a half years ,  Charles 
Silberman, working under a $300,000 grant from the Carnegie Corporation, 
"sailed up the shallow creek of American education" (to quote the N ew  York 
Times), "surveyed the landscape, and pronounced it  joyless, mindless, 
barren ."  (76:p . 552)
While these assessments on the appearance of education are being dis­
cussed, and a rebuttal suggested, there is another objective fac t which attests to 
the decline in American education and the rise of malpractice questions.
National test score averages ,  obtained from students who were exiting the 
nation's secondary schools, were falling a t a dramatic ra te .  Stanley M . Elan, 
editor of the professional journal, K appan, published, in March of 1974, the 
following:
Various reasons have been offered to explain why the average score of 
high school seniors who took the Scholastic Aptitude Test last year fell to
8the lowest point e v e r .  The decline  has been continuous for 10 /e a r s ,  
dropping from 478 to 443 verba l ,  and from 502 to 481 m athem atical,  since 
1963. (46:p. 447)
Rationale was offered for this unprecedented decline; however, ev i­
dence prevailed tha t student ach ievem ent,  which was measured by this respected 
instrument, was falling each y ea r ,  and this decline  was being a t tr ibu ted ,  in part,  
to agency fa i lu re .
In 1974, another series of damning publications became ava i lab le  for 
review by the general pub lic .  These documents, like their counterparts , iden ti­
fied serious problems with schools and schooling. Five national groups published 
statements during 1974 which ca lled  for sweeping reform and radical alterations 
in the N ation 's  schools. These recommendations came from the:
1 . U . S .  O ffice  of Education's N ational Panel on High Schools and 
Adolescent Education;
2 .  Kettering Commission;
3 .  N ational Association of Secondary School Principals;
4 .  Panel on Y outh, President's Science Advisory Committee; a n d ,
5 .  Educational Facilities Laboratories Report. (69:p . 587)
In striking contrast to these findings was the 1959 James B. Conant Report on the 
comprehensive high school. In the American High School Today, 21 recom­
mendations for school change were made; how ever, no radical a lterations in the 
basic pattern of American education were fe lt  necessary by the author to improve 
the secondary schools. W hat may have been true for this year of 1959 was in 
doubt by 1974. (69:p. 587)
Roger and Billie DeMont (1976), in analyzing this rapid turn of events,
9state:
Public dissatisfaction with educational institutions has been well docu­
mented during the last decade and continues to be expressed as educators 
struggle to defend themselves, r e ta l ia te ,  or take corrective a c t io n .  A basic 
assumption of the authors is that this dissatisfaction cannot be rationalized  
away and that i t  is based on valid demands for excellence in the delivery of 
educational serv ices. (41:p . 60)
Harold Ladas, of Hunter C o llege , (1974) may have captured the central 
theme of this dissatisfaction when he emphasized that:
G rades ,  once the standard indicator of student accomplishment, are now 
confused with mere a t ten d an c e ,  with effort (regardless of the appropriateness of 
outcomes), with se lf-concep t improvement, and for conflict av o id an ce .  (61:pp. 
185-187)
Coupled with the apparent credibility loss by educators, when it 
encompasses grading and properly representing the academic growth of the school- 
age youth, there was another indicator that th e  lay public was concerned with 
the area of student performance. As early as 1971, G eorge G a llu p ,  in his third 
annual survey of public education , established the fact that 70% of the citizens 
surveyed were interested and in favor of administering some nationally  normed 
achievement examination to the graduating seniors of that year and for the years 
to come. This, he concluded, was conclusive evidence that the public wanted 
to be sure tha t it was getting its money's worth for the tax dollars spent on public 
education, and that the standards for public education were maintained a t  a high 
leve l.  (49:p .  37)
As parents, they—w e—worry about the amount of money spent on 
education , about the true value of a  high school diploma, whether our 
children are prepared for the working world or a college ed uca tion .
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Because of these doubts and worries, the  taxpayer is now turning to the one 
visible record of educational achievem ent ava ilab le  today—the various 
achievement scores used throughout any school system. (48:pp. 66-67)
These remarks by Roy H . Forbes (1976) epitomized the personal opinion 
expressed by many c i t iz e n s .  This analysis developed a relationship between the 
cost of education and expected  student academ ic success.
Others looked deeper into the current educational problems and 
endeavored to suggest internal factors tha t have contributed to this mounting 
dissatisfaction and concern with educa tion . Jack  Dettre (1975) takes the posi­
tion that the very structure of the educational system is suspect. He considers the 
very foundation of curriculum organization , the Carnegie Unit, to have simply 
outlived its usefulness.
The original purposes of the Carnegie Unit are no longer valid simply 
because neither high schools nor colleges exist as they did in 1900.
(42 :p . 101)
Evidence identifying educational problems continued to mount, almost 
to crisis proportions. Representatives of education acknowledged that there were 
difficulties with the process which covered many aspects of the organ ization .
They agreed that the agency had depicted  apparen t failure from the years 
1963-76, national commission reports requested radical alterations in the 
learning process, and "sacred" educational practices and organizational patterns 
were viewed as d e fe c t iv e .  This response did not deter critics from continuing in 
their identification of problem areas for the schools. Lawrence C .  Pierce (1976) 
may have created a summary statement for a number of additional educational 
concerns when he expressed:
nThe overarching educational policy issue during the next decade will 
be how to improve the performance of students who a ttend  public schools.
The outstanding flaw in our elementary and secondary schools is that an 
unacceptably large proportion of young peop le , most noticeably  in the 
c i t ie s ,  emerge from the system without the minimum skills necessary for 
e i ther  higher schooling or for entry info a  ca re e r .  The fault may well lie in 
the  lack of articu la tion  between the levels of public schooling or in the way 
we place young people in jobs. The fact remains tha t our schools a re  turning 
out young men and women unable to cope with the postsecondary world of 
work or edu ca tio n . . . .
Already policy makers are demanding accountability  and taking a  more 
d irect role in the operation of schools. For exam ple , the courts have 
ordered schools to provide educational services for handicapped students. A 
number of legislatures have enacted  legislation establishing minimum compe­
tency standards in an attempt to insure that every child develops basic 
educational sk ills .  Underlying the increasing political intrusions into edu­
cational decision making is the view that current educational problems are  
the result of incompetent school administrators and teachers .  (Ironically , 
educators often encourage this view by saying that schooling is a matter of 
people working with people; that if you have good peop le ,  then the educa­
tional system will be good .)  (70:pp. 174-175)
This discourse led to the ultimate question of: Who does what to whom, 
when, where, why, and how w e ll?  (67:pp. 38-40)
The term educational accountability  had its origin in this theme an d ,  
although the idea was borrowed from industrial management, when this term was 
applied to educa tion , according to Ornstein and Talmage (1974), it means:
Holding some people (teachers and administrators), some agency 
(board of education or state  department of education), or some organization 
(professional organization or private company) responsible for performing 
according to agreed-upon terms. (68:p. 11)
Evidence is ava i lab le  to demonstrate that this performance-based 
evaluation of the educational system and its employees began in 1969, was 
authored by Leon Lessinger, and is gaining momentum with each  successive y e a r .  
It is not a  passing fad , nor is if a  matter which will remain within the realm of
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the educational community for discussion and resolution. For, as a number of 
researchers have suggested, the history and development of this new element 
(accountability) will govern educational strategies for an indefinite  period. This 
could be observed, first, in governmental a ttention to the to p ic .
The complexity of the educational dilemma did not prevent some prompt 
action by e lected  state representatives. Leon Lessinger substantiates this infer­
ence in a  seminar speech in Atlanta (1974) as reported by Stanley M . Elan:
By the fall of 1972 some 23 states had passed legislation or joint resolu­
tions featuring some aspect of accoun tab ili ty .  In little  more than a year 
the number jumped to 33 and another dozen states are  currently considering 
action  of some k ind . (45:p. 657)
Discussions on educational problems had moved rapidly from rhetoric to 
legislative mandate and ,  if  there seemed to be an emergency interest in this 
area by some state government officials ,  they could easily explain this concern 
from one or more of the 4 ,0 0 0  books and articles which were published on this 
topic from 1969 to 1974. (45:p .  657)
For all this effort on the part of educators, c i t izens ,  and e lected  
officials to bring a perspective to the current educational accountability  issue, 
there remained one component of the accountability  concept which had not been 
mentioned. What may have originally begun as an attempt to apply business 
management procedures to school fiscal operation had now come to include the 
school's "product" or output in learn ing . For the productivity feature of educa­
tion , the final accounting measure would be educational malpractice legislation 
or judicial a c t io n .
This final component was added when Stanley M . Elan announced:
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So far as Hie general public is concerned , a principal ob jec tive  of the 
accountab ility  movement is more bang for a  buck . And Congressman John 
Brademas has identified an unspoken assumption about accountability : It's 
"the weapon w e 've  long been seeking that will let us punish the teachers 
who ca n 't  make our children lea rn .  This punitive interpretation of 
accountab ility  is ,  of course, what the  teachers ' unions are  responding to 
when they resist accountability  in many of its forms." (45:p. 657)
Is such punitive action a  plausible consideration? A case has been 
presented to demonstrate that both educators and state legislatures a re  currently 
engaged in attempts to redefine the purpose for public schooling. O n ce  this has 
been accom plished, John Brademas and others have reasoned tha t this new 
description of the purpose for education could easily contain features tha t would 
hold individual teachers ,  administrators, and governing agencies accountable  for 
the very end result of schooling— learning .
Such an event would contribute to educational m alpractice discussion 
moving from the courts to the state  legislatures. Enacted state  statutes or codes 
would provide the parameters for not only judging the effectiveness of individual 
educators, but also establishing possible methods for conducting and receiving 
damages from individuals and schools when students have proven the existence of 
this misrepresentation, contractual abridgm ent, m alfeasance, neg lec t of ca re ,  or 
any other of the many claims which could be engineered under such a state 
governance s ta tem ent.  It could be suggested that a code o f  this nature could , 
and most likely w ould, have far-reaching  ramifications upon the total educa­
tional system. So, to o ,  it can be suggested tha t the sequence of events has 
already begun which will properly support a hypothetical assumption that legisla­
tive enactment authorizing malpractice providisons for the educational system is
14
not far o ff .  Educational malpractice legislation, then , may not be an entity 
unto itself for, as has been observed with most federal or sta te  involvement in 
local educational agency management, a  single event is never isolated,, The 
passage of the Civil Rights Amendments affected  a ll  school systems, the Colorado 
statute describing competency had a  d irect effect upon each school of this state 
a n d ,  in each instance c i ted ,  management and operational aspects of the schools 
were influenced by such a  d irec tiv e .  (91:pp. 6 .0 -6 .1 )
If educational malpractice legislation becomes a re a l i ty ,  all of  educa­
tion may have a  new purpose. Educators may be faced with an  accountability  
factor which will necessitate wholesale change for the process a n d ,  whether 
good or bad ,  it will be required by legislative mandate and enforced by judicial 
proceedings. Educational m alpractice ,  now in its infancy, possesses the 
potential force to a l te r  the total scope , purpose, and outcomes of public educa­
tion .
Statement of the Problem 
Individual state governments have rece ived ,  by implied federal consti­
tutional au tho ri ty ,  the right to o rgan ize ,  m ain tain , and control the schools 
within their respective territories. To accomplish this task of school gover­
nance ,  the states have enacted legislation to regulate the separate functions 
of the educative  process. In specific instances, where these regulations were 
developed to establish entrance a g e ,  employee cert if ica tion , and subject content 
to be taugh t,  such enactments have become minimum standards.
Minimum educational expectancy for students appears to be the next
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regulatory enactment by some state ag en c ie s .  Should a state develop the stu­
dent literacy skill standards necessary to ach ieve graduate status, the question 
would then arise: What happens when a s tudent, or students, do not meet the 
minimum s tandard? Will these students be provided some other legislated 
recourse for a t ta in ing  the required career literacy skills, or will they have some 
redress through law if time or some other factor will prevent such competency 
a t ta inm en t?  Will educators be legally accountable  for learning?
Based upon these questions, the purpose for this study will be to seek 
an  answer to the educational issue:
G iven  the projected possibility of educational malpractice legislation 
applicable  to the contractual and statutory obligations for certif icated  
educational personnel, what is the current status of educational malpractice 
presently affecting the nation's secondary schools?
Purpose of the Study
The purpose of this study was to:
1. Identify and record selec ted  data  rela ted  to the to p ic ,  educa­
tional accoun tab ili ty .
2 .  Investigate any relationship which may exist between the educa­
tional accountability  movement and the suggestive punitive force 
for this evaluative system.
3 .  Review the current li terature describing or discussing the area of 
educational malpractice which may demonstrate agreement among 
the authors on the importance of this to p ic .
4 .  Ascertain if  the criticism of education has been one force
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responsible for the current interest in educational m a lp rac tice .
5 .  Determine if  the concept of educational malpractice has been 
subjected to investigative research, and if there is agreement on 
the findings, conclusions, an d /o r  predictive outcomes provided by 
these searches.
6 .  Determine if the trend for parents to seek judicial redress for the 
apparent failure of schools to have the ir  students master career 
literacy skills will continue to support a  public interest in educa­
tional malpractice through the enactment of legislation describing 
expected  minimum academic accomplishment for students.
7 .  Assess the re la tive importance which practicing educators and 
state attorneys general p lace on this issue for the present and the 
immediate fu ture .
8 .  Determine the current status o f  legislative action on the topic  of 
educational malpractice from each of the individual s ta tes .
9 .  Determine if information on the issue of educational malpractice 
has been brought to the individual states by any individuals from 
outside this a r e a .
10. Evaluate the data  obtained from the survey respondents to judge
if a  substantial base of data can be identified to support any 
predictive inferences.
Assumptions
From the original inception of this p ro jec t,  a  number of assumptions
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have been m ade. These include a belief tha t:
1. There is evidence from all state governing agencies which will 
d irec tly  re la te  to the topic of educational accoun tab ili ty .
2„ A continuing interest will be maintained by secondary school 
educators on the matter of improving secondary students' 
academ ic achievem ent.
3 .  The Peter Doe v .  San Francisco Unified School District court pro­
ceeding has been the catalyst which has , in part ,  produced the 
impetus to in itia te  malpractice suits against educators.
4 .  The current malpractice cases are the forerunners to other court 
actions of a similar design .
5 .  Either through judicial ac tion  or by legislative m andate, a more 
comprehensive review of the purpose of schools will be considered 
during the decade a h e a d .
6 .  There will be an interest maintained in the decision-making 
process being u tilized  by the nation 's  secondary schools. This 
continued interest will be shown by lay c itizens, members of the 
judicial system, and members of state legislatures. This in terest,  
maintained by these three groups, may require tha t state legisla­
tures en ac t  minimum educational student achievement provisions 
governing the educative process.
7 .  The immunity doctrine, which has been applied to governmental 
agencies for a number of years ,  is now being challenged . With the
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loss of the immunity doctrine ,  educators may be required to meet 
specific employment standards. A failure to meet these employ­
ment standards may subject the educators to malpractice court 
actions in itia ted  by students or parents.
8 .  M alprac tice  suits may first be described as breach of contract 
a c t io n s .
9 .  There are  restraining forces operating which will c rea te  enforce­
ment problems for any malpractice legislation established for the 
institution of edu ca tio n .
Delimitations
1 o The selection  of a jury of experts who will provide an  opinion on 
the current status of educational m alpractice .
2 .  The use of original survey instruments and letters designed by the 
researcher for the purpose of obtaining information rela ted  to the 
topic  of educational m alprac tice .
3 .  The introduction of specific concepts and terms germaine to the 
topic  but employed, in this s tudy, with a new usage.
4 .  The interpretation of the data received from the survey instrument 
in relationship to the stated  purpose of the study.
5 .  The time in which this study was conducted which began in 
January of 1977 and ended in May of this same y ea r .
Limitations
1. A review of current li terature from selec ted  published and
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unpublished works which discuss ed u ca tio n a l  a c c o u n ta b i l i ty  and , 
more spec if ica l ly ,  educational m a lp ra c t ic e .  This rev iew  of 
literature will generally  ex tend  from 1969 to  1 9 7 7 .
2 .  Estimates of the interest level from ind iv idual s ta te s  as d e te r ­
mined exclusively from responses provided  th rough  the  survey 
instrument.
3 .  A survey of 50 educators presently serv ing  as s ta te  officers  for their
a f f il ia te  to the N ational Association o f  Secondary  School Princi­
pals .
4 .  A survey of 50 state d irec to rs /secre ta r ies  re p re se n t in g  s ta te  
affil ia tes  for the N ational Educational A sso c ia t io n .
5 .  A survey of the 50 Attorneys G e n e r a l . All su rvey  respondents will
be requested to  respond to current sta tus of m a lp ra c t ic e  legislation 
affecting the educational community w ith in  th e i r  a r e a  of jurisdic­
t io n .  This status report will involve:
a .  Discussions pertaining to this to p ic  w hich h a v e  been  recorded 
in state  documents.
b .  Pending legislation presently be ing  d r a f te d ,  o r  s ta te  statutes 
or codes awaiting in troduction , h e a r in g ,  v o t e ,  a n d /o r  review 
by the state governmental agency  .
c .  Established state statutes or codes id e n t i fy in g  edu ca tio n a l  
malpractice provisions.
6 .  An investigation of specific jud icial p roceed ings  w h ich  have been
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follows:
(are) primarily concerned with the issue o f  educational m al­
practice .
7 .  A review of applied research having been conducted on the  topic 
of educational m alpractice.
8 .  A study of any existing legislative enactments for m alpractice 
which have a  direct relationship on the professional ac t iv i ty  of 
educa tion .
9 0 A review of any descriptive data  received from the survey instru­
ment.
10. A treatment of the responses provided by the individual survey 
groups as these data might reflec t on the  probability for enac ted  
malpractice legislation affecting secondary schools, grades seven 
through tw elve .
Definition of Terms
For the purpose of this study, the following terms are to be defined  as
1. Breach of Contractual Duties: The failure of individuals to  meet 
all provisions of a written or verbal agreement (contract) which 
has been established between two or more parties and sanctioned 
under existing law.
2 .  Career Literacy: Learned skills which will enable an  individual 
to obtain profitable employment and develop a purposeful l i fe ­
sty le .
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3 .  Constitutional Deprivation: A restraint which will inhibit any 
individual from enjoying the individual and human freedoms and 
rights guaranteed by the Federal and State Constitutions.
4 a Educational Accountability: When used in this presenta tion , it 
will cover the total spectrum of expectancy levels for secondary 
schools crea ted  by historical t rad ition ,  federal or s ta te  law, local 
or s ta te  resolution, and agency purpose, as described by profes­
sional educators.
5 .  Educational M alprac tice : Will involve two general considera­
tions—these are:
a .  Professional tort, or acts involving professional neg ligence , 
m alfeasance, misrepresentation of position, breach of 
s tatutory duty, constitutional deprivation of citizenship 
r ig h ts .
b .  Tort l iab il i ty ,  or acts involving professional negligence 
w here there has been physical injury to any student under the 
control and jurisdiction of a  public school a g e n c y .
6 .  Jud ic ia l  O pin ion: Will refer to determinations made by jurists in
the regu lar  performance of their duties .
7 .  Legislative Enactment: Any state  s ta tu te  or code presently having 
authority  to  govern the conduct of ac tiv ities  within a  specific 
r e g io n .
8 .  M alfeasance: Any action taken  which could be considered 
unlawful o r  wrong in n a tu re .
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9 .  Minimum Competency: The educational level of proficiency in any 
given number of content areas that must be obtained to reduce any 
impairment in living conditions or reduction in life opportunities. 
These minimum standards of educational a t ta inm en t,  as used in this 
s tudy, will include those w riting , listening, read ing , and compu­
tational skills necessary for successful and nonrestricted residence 
in an industrial society where the literacy skill attainm ent for 
these areas will be measured by an elementary grade placement of 
eight y ea rs .
10. M isfeasance: Any unlawful a c t  conducted under the guise of 
proper conduct supported by implied common, lo c a l ,  s ta te ,  or 
federal law .
1 1 Misrepresentation: A false or fraudulent impression provided by 
any individual for the purpose of personal ga in .
12. N onfeasance: N eg lec t  in performing a  contractual ob liga tion , or 
a duty specified by standards of moral or ethical conduct.
13. Productive A ccountability : A subsection of the accountab ility  
concept which pertains to the measurement of the effic iency and 
effectiveness of schools as determined by the demonstrated pro­
ficiency of students to use fundamental verbal and numeric skills.
14. Professional N eg lig en ce : An implied improper action  taken  by 
an educator and for which there is a  duty of ca re ,  moral, e th ic a l ,  
or contractual obligation established to describe a standard of
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conduct which must be m e t.  Such negligence shall imply a  status 
of employment with an  educational agency and will be limited to 
the requirements for such a position.
15. Recognized Experts: A reference for those individuals who have 
demonstrated proficiency in their selected fields of vocational 
endeavor and who have:
a .  O btained  the level of skill (training) and experience which 
has provided for role and job success above the established 
minimum standard.
b .  Been recognized by their colleagues in the same field of 
endeavor as an authority on specific topic a re a s .
Co Provided this degree of expertise to others in the form of 
published m ateria l,  leadership roles, counseling, or 
discussions.
16. Status: The present or current condition displayed by any set 
of variables constituting a force which can have the ab ili ty  to 
a ffect the conduct or behaviors of selected individuals.
17. The Judiciary: Those courts of primary jurisdiction where matters 
of dispute are judged with respect to the constitution, laws, and 
codes of the various states and na t ion .
Procedure
This study has been a descriptive research project designed to obtain 
data from a number of sources. O nce  the data has been secured , inferences
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will be drawn from the availab le  information. The procedures employed for the 
purpose of investigating such a potential educational concern are as follows:
1 . A review has been made of the related literature which applied
to the area of m a lp rac tice .  As designed in the li te ra tu re ,  educa­
tional malpractice was rela ted  to the accountab ility  movement 
within educa tion . Any reports, a r t ic le s ,  and applied  research 
which showed some d irec t relationship between these two concepts 
have been s tud ied .
2 .  Following these attempts to isolate information rela ted  to the topic 
of educational m a lp rac tice ,  a survey was undertaken to identify 
judicial reviews re la ted  to the topic under investigation . Cases 
of the status of Peter Doe v .  San Francisco Unified School District 
were sought, as well as cases involving:
a .  Student academ ic performance expec tancies .
b .  School assessment or evaluation cases.
3 .  A national survey was then undertaken to determine the present 
status of educational malpractice legislation within each of the 
50 s ta tes .  In conjunction with this assessment, an effort was made 
to determine:
a .  The current interest level in each of the 50 states on the 
issue of educational malpractice as reported by a  selec ted  
jury.
b .  If professional educators and attorneys general would judge
25
the importance of this issue for their respective s tates .
c .  If the respondents would provide an opinion on the effect 
that any such educational malpractice legislation might have 
on the conduct of education within their respective states or 
the n a t io n .
d .  The t i t le s ,  codes, and basic parameters of any state statutes 
passed by sta te  governing bodies describing educational mal­
practice .
4 .  A review was then conducted on any applied research which had 
been accomplished for the area of educational m alprac tice .  This 
approach followed the method established by Stuart Sandow in his 
study, and followed the suggested format displayed a t  the 
Mayflower Conference held in Washington, D . C .  (1972).
5 .  The information obtained from all sources was then summarized, 
the questions answered, conclusions were deduced , and recom­
mendations were made which would relate to the new dimension in 
educational a c c o u n ta b i l i ty —m alpractice. A section on possible 
predictive consequences completed the s tudy.
O rganization  of the Study
Chapter I has presented the general background information pertinent to 
the topic under investigation . In support of these d a ta ,  a statement of the 
problem to be studied has been provided which included: the purpose of the
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study; assumptions; delim itations, limitations; and definition of terms used. The 
procedures employed in the p ro jec t,  and a description of the organizational 
design , completed this first sec tio n .  Chapter II contained a review of the 
re la ted  literature which has had some special significance on the scope of the 
investigation . This area has dea lt  specifically with the development of a posi­
tion to support the concept that a logical progression has existed between educa­
tional accountability  and the introduction of educational malpractice court 
a c t io n .  Chapter III described the procedures which have been selected to 
research the to p ic .  This section also included an explanation of the instruments 
which were developed in an  effort to obtain specific information on the issue of 
educational m alpractice .  Chapter IV offered a presenta tion, analysis, and 
interpretation of the d a ta .  From this in terpreta tion, the status of educational 
malpractice was iden tif ied , and the facilita ting or restraining forces which were 
present and affected  this issue were labe led .  These acts subsequently allowed 
for an  opportunity to test the assumptions and establish a  response for the s ta te ­
ment of the problem. Chapter V completed the main body of the research project 
by summarizing the findings, presenting conclusions, and offering recommenda­
tions and predictive consequences. The dissertation was then concluded with 
appendixes and a bibliography of the references c i te d .
CHAPTER II
REVIEW OF THE LITERATURE
The Emergence of the Concept of Educational 
Accountability
Educational accoun tab ili ty  has emerged upon the educational scene as 
a  viable fo rce .  Fred Richards (1972) states:
This decade may well be called  the Decade of A ccountab ili ty . A 
seemingly endless procession of journals, conferences, and legislative com­
mittees continues to leap into the growing national debate  over the degree 
to which educators should be held accountable  for the consequences of the ir  
actions and decisions. Stephen Barro writes tha t "the basic i d e a . . .  is that 
school systems and schools, or more precisely, the professional educators who 
operate  them, would be held responsible for educational outcomes—for what 
children lea rn ."  Perhaps both institutions and educators may soon be 
judged, as John Dewey insisted they should, by the kind of humaness they 
foster, by their total e ffec t upon man, and by the degree to which they 
fac ili ta te  the maximum growth of every member of so c ie ty .  Thus, educators 
may soon be held accountab le  both for what children learn and for what 
they become as a discernible consequence of school experiences .  (33:p. 79)
Scarvia B. Anderson (1971) enforces this notion:
Accountability is a lready a powerful force in education for a t least 
two reasons. First, it  has managed in a rela tive ly  short time to accumulate 
the trappings of a discipline; parts of accountability  have been de linea ted , 
the delineation of the parts has been reinforced by names for them, there 
a re  roles associated with the parts , and some techniques have been offered 
for carrying out the ro les . Second, accountability  is a large enough vessel 
to hold the concerns of many parties to the educational process; even if 
they are not all sym pathetic , they are  all involved . (33:p . 15)
The question might quite properly be asked: Why this renewed interest 
in the outcomes of educa tion?  Has this not always been an essential element in
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the education process? Evidence is ava ilab le  to demonstrate that this factor has 
existed for over two thousand y e a r s . Aristotl e observed:
I repeat th a t ,  if a  man is to turn out w ell ,  he must have been properly 
educated  and tra ined , and must thereafter persevere in good habits of 
l i f e .  . .
The best that could happen would be the institution of a sound system of 
public supervision of these matters. But, if they are entirely neglected by 
the s ta te ,  it  is the plain duty of the private citizen  to help his own children 
and friends to become good men o r ,  if that is beyond him, a t  least to make 
it his am bition . (32:p . 312)
This concept of parental accountability  continued until the beginning of 
the tw entieth century. Richard Strahan (1973) described the doctrinal change in 
both the control and education of this nation's youth for this e r a .  He observed:
The interest of the state or sovereign in promoting the welfare of its 
citizens has greatly increased , and public free schools have brought about 
a general dissemination which many have felt is the strongest a ttribute of a 
free soc ie ty . As state a f te r  state in the United States has enac ted  compul­
sory a ttendance laws the ab i li ty  to make decisions which control the extent 
and nature of education of his child has been wrenched from the parent. . .
The state  has also assumed tha t i t  may determine to a large degree the 
nature of the educational program tha t a  child may undertake by the system 
of required courses to be offered by an accredited  sch o o l. . .
As the state has assumed many parental responsibilities in regard to a 
child 's  education , it has also clothed itself with much of parental authority . 
The legal doctrine which has developed in administrative theory has 
accomplished this by assuming “in loco parentis ."  L iterally , this doctrine 
clothes the school administrator or the teacher with the role of the parent 
when he is administering or teaching the child in school, both as to the 
content of the program and the child 's  behavior while he pursues his school- 
work. By defining the school's function in this w ay , school officials did 
assume control of the child  in much the same ways the parents have con­
trolled him under common law doctrines. (29:pp. 19-20)
Lee G arber and Charles M icken (1963) continue:
"Why has the state seen fit to encourage or promote a system of free
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public schools?" Again, few people have an adequate answer to this 
question o If their answer is to be judged by their ac t ions ,  it  would appear 
th a t  many look upon the school as an  agency created for the purpose of 
relieving parents from a  duty tha t has long been recognized as theirs under 
the common law . Blackstone, the eminent English jurist, who attem pted , 
in his Commentaries, to put the unwritten or common law into written form, 
had the following to say on this matter: "The „ . „ duty of parents to their 
children is tha t of giving them an education suitable to the ir  station in life; 
a duty pointed out by reason and of far the greatest importance of a n y ."
(9 :p . 13)
The answer to the inquiry: Has not accountability  always been a  factor 
in the educative  process? is obvious by reason and law. Joe  Huber (1974) 
remarks:
Actually  accountability  in the school business is as old as the original 
three R's. Accountability always has been the fourth R of education— 
responsibility . Jacob  Landers supported this contention in a recent a r t ic le ,  
when he suggested that accountability  is an  old idea in a new b o tt le .
(55: p .  14)
The results expected  from an education may also be apparen t,  and the implied 
logical consideration by A ristotle , Blackstone, and Huber would be tha t an edu­
cational process should produce an accep tab le  outcome for both the child and 
soc ie ty .  This last consideration has produced a  renewed interest in educational 
accountab ility  „
Frank J .  Sciara and Richard K. Jan t (1972) report:
The age of accountability  is dawning in American education and could 
well become one of the most important educational movements in the  decade 
of the 1970s. Beginning as a flickering spark in the twilight of the 60s, 
and fanned into flame by the federal government, po litic ians , taxpayers, 
unhappy parents, as well as private learning corporations, accountability  
has been transformed from a  theoretical notion to a formidable force in 
American educa tion .
Although the term is so new a precise definition has ye t to emerge, its 
general meaning and thrust are quite clear: "the condition of being
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acc o u n tab le ,  l iab le ,  or responsible" (Webster's New World D ictionary). 
Basically, accountability  means th a t  public schools must prove that students 
a t  various levels meet some reasonable standard of ach ievem ent.  The 
concept further implies that schools must show they use funds wisely—that 
expenditures justify educational outcomes. (26:p . 3)
In supporting this new dimension of accoun tab ili ty ,  Joe  Huber (1974) 
again states:
Most educators a re  casting about for a personally comfortable definition 
of accou n tab i l i ty .  Current literature suggest diverging, conflic ting , and 
sometimes accep tab le  descriptions of acco u n tab i l i ty . . . . Myron 
Liebermann ascribes a "core of meaning" to the concept based on a common 
sense no tion . "There is accountability  when resources and efforts are 
rela ted  to results in ways that are useful for policy m aking."
Perhaps the most prolific author in th e  accountability  controversy is 
Leon Lessinger; he simply defines the term as "the ab ility  to deliver on 
promises." William C .  M iller sets forth what he calls a  "working definition" 
which should be in te llec tua lly  palatab le: "Holding an individual or group 
responsible for a  level of performance or accomplishment for specific pupils." 
(55: pp . 13-14)
Stephen J .  K nezevich, in a  paper presented to the annual convention 
of American School Administrators in 1974, defined educational accountability  
as:
A system of delivering desired educational outputs wherein it is speci­
fied that every person (or group) is answerable (or responsible), to some 
deg ree ,  to a n o th e r  person (or position, agency) for something, expressed in 
terms of performance levels (or results, achievem ent), to be realized  within 
certain  constraints (such as specifi c time periods or within stated financial 
limits). (96:p. 2)
After having offered a definition for the term accoun tab i l i ty ,  will this 
be sufficient to describe the full impact tha t this abstract concept would have on 
the educational process? Stephen M . Barro (1970) would suggest that there is a 
difference between simply defining the term and making the idea o p era t io n a l .
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He notes:
A ccountability  in the abstract is a  concept to which few would take 
ex cep tion .  The doctrine that those employed by the public to provide a  
service— especially  those vested with decision-making (sic) power—should 
be answerable for their product is one tha t is accepted  readily in other 
spheres and that many would be willing to  ex tend , in p rincip le ,  to public 
educa tion . The problems arise in making the concept opera tiona l .  Then 
it becomes necessary to deal with a  number of sticky questions:
To what extent should each participant in the educational process—
te a c h e r ,  p rincipal,  and administrator—be held responsible for results?
To whom should they be responsible? . . .
How will each  participant's  contribution be determined?
What will be the consequences for professional educators of being held
responsible?
These are  substantive issues that need to be treated  in a discussion of 
approaches to implementing the accountability  concep t.  (20:p„ 49)
Harold G  . Shane (1973) emphasizes ye t another factor of this new 
concept when he cited:
And a t  the risk of hearing cries of heresy, it seems essential that we 
reverse some of our long-ingrained ideas and vigorously emphasize that 
"success" does not necessarily reside in the n ine teenth-century  dictum tha t 
the ab le  child should rise above his father's station in l i fe .  With social 
conditions and social attitudes changing (and with chemists, engineers, 
psychologists, lawyers, teachers , anthropologists, et a l . unemployed or 
underemployed), there appears to be new and great merit in school c l i ­
mates—and in mass media—which would encourage some cobblers' sons to 
remain cobblers' sons, lest we end up unshod a few years h e n c e .  (74 :p . 328)
In the process of accoun tab ili ty ,  there had been advanced a  doctrine 
that those people engaged in this ac t iv i ty  should be held accountable  for their 
actions, and the end result was to be the positive proof that the purpose for edu­
cation was being met. Where there had always existed the factor of personal
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responsibility to the purpose of educa tion , Harold Shane expressed a  weakness 
with the n ine teen th-cen tury  dictum that every generation had to surpass the 
contributions of the preceding genera tion . Was this the only fault with the 
current educational en terprise? Was this the underlying failure of the system 
th a t ,  simply s ta ted ,  education has over-succeeded?
G eorge W eber, in the 1977 edition of Britannica,  Book of the Y ea r , 
produced the following analysis:
A century ago it  seemed useful for decennial census to find out how 
many Americans were i l l i te ra te .  The question was asked d irec tly .  In the 
census of 1870, 20% of Americans ten years of age or older were recorded 
as i l l i t e r a te .
. . .  In the Korean War 19% of those drafted were re jected  for military 
service on the grounds of "educational deficiencies" (a euphemism that by 
then had replaced "functional i l l i te racy"  in military usage).
David Harman, an Israeli adult education expert ,  contended in 1970 
that perhaps half the adults in the United States were functional il literates 
because of those life insurance policies and apartment leases, but most 
people in the field would not agree with h im . There are  regulatory bodies 
to deal with the provisions of these documents, and individuals can turn to 
more literate  friends, social workers, and lawyers for he lp .  In the past,  a 
fifth-grade level has been cited as the minimum needed if a person is to 
function successfully. More recen tly  an  e ighth-grade level has been 
advoca ted , and tha t seems reasonable. O n  that basis, perhaps 10 to 20% 
of American adults are functional i l l i te ra te s .  . .
The main cause of functional i l l i te racy ,  however, is a defic iency  in 
the quality  of schooling. . . In recent decades U .S .  public schools have 
followed the prac tice  of passing children on year  afte r year without regard 
to their a tta inm ents . Thus a significant number of young people finish 8 ,
10, or 12 years of schooling without achieving functional l i te racy .
Recently the embarrassment created by these young functional il literates  
has led some states and local school districts to adopt proficiency standards 
for promotion from grade to grade and  for high school diplomas. (5 :pp. 301 — 
302)
John I .  Good lad (1973) believes:
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This is the winter of our educational d iscon ten t. Until recen tly ,  we 
believed that we had only to provide some new subject matter h e re ,  inject 
a heavier dose of phonics the re ,  or tighten the discipline a l i t t l e ,  to 
improve both the system and soc ie ty . Better schools (defined in largely 
quantita tive terms) would mean more jobs, a  brisker economy, safer c i t ie s ,  
and more aw are ,  dedicated  c i t izens .  O r  so we thought. Dwindling confi­
dence in these relationships reflects both declining public confidence in the 
schools and the tenacity  with which we cling to the "learning equals school" 
equa tion . Painfully, we are  coming to rea lize  that grades predic t grades, 
that success in school begets success i n more school but is no guarantee of 
good workers, committed c i t izens, happy mothers and fathers, or compas­
sionate human beings.
The schools have been poked and  probed, judged and weighed—and 
found w anting . Whereas for many years they fulfilled brilliantly  the primary 
purpose for which they were founded—the creation of one nation out of 
millions of immigrants—recent decades brought them new kinds of c l ien te le  
whose needs could not be met with the formulas and procedures that had 
been used previously. (25:pp. 3-4)
Expanding on this dismal picture created  for education by Goodlad 
were James P. Clark and Scott D. Thompson (1976) who concluded:
Many citizens view schools today with a certain  skepticism. They feel 
that despite heavy expenditures the educational gains are  neglig ib le  a t  
best.  W hat is the purpose, the public asks, of sending students to school 
for 12 years if upon graduation these young persons cannot read well or 
compute acc u ra te ly ?  A resistance is growing toward the mere a ttendance 
of students in school; new questions are  being asked about the outcomes of 
this a t te n d a n c e .  (6:p„ 3)
If literacy was the purpose of educa tion , could it be supported tha t this 
design of education was not being m et? Clark and Thompson continue:
Declining test scores and other indicators of marginal student perfor­
mance play a  part in the public 's determination to define the high school 
d iplom a. Among the concerns are  these:
Scores on the Scholastic Aptitude Test (SAT) have fallen  from a 
mean of 473 on the verbal section in 1965 to a mean of 434 in 
1975; and from a  mean of 496 on the mathematics section in 1965 
to a  mean of 472 in 1975.
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The N ational Assessment of Education Progress (NAEP) in 1975 
reported a  decline in science knowledge among American students 
between 1969 and 1973 equivalen t to a  half-year loss in learn ing .
NAEP also has reported in a  nationwide survey of 17-year-o ld  
students and young adults that "many consumers are not prepared 
to shop wisely because of the ir  inability  to use fundamental math 
principles such as figuring with fractions or working with percen ts ."
Twenty-three million Americans are  functionally i l l i te ra te ,  
according to a study sponsored by the U .S .  O ffice of Education.
. Comparative surveys of writing skills in 1970 and 1974 show 13- 
and 17-year-o ld  youth to be using a  more limited vocabulary and 
writing in a shorter, more "primer-like" style in 1974 than in 1970.
The American College Testing (ACT) program also has reported a 
decline  in the average scores of students applying for college 
admission.
The Association of American Publishers revised its textbook study 
guide for college freshmen in 1975, gearing the reading level down 
to the ninth grade .
College offic ials ,  business firms, and public agencies a re  dismayed 
a t  the inability  of younger persons to express themselves c learly  in 
w riting . (6 :p . 4)
Bernice P. Biggs stated: If c itizen  literacy was the expectancy of 
American educa tion , as Max Lemer (1971) says, (36:p. 476), there was mounting 
evidence that this outcome was not being m et. Marvin C .  Alkin (1972) noted:
The public has lost faith in educational institutions. Traditional 
accep tance of educational programs on the basis of their past performance 
and apparent but unsubstantiated worth is no longer the ru le .  The public 
has demanded tha t schools demonstrate tha t resources are being utilized  
"properly ."  But this has meant far more than mere financial accounting to 
ensure that funds have not been illegally  spent or em bezzled . What is 
demanded instead is that schools demonstrate tha t the outcomes they are 
producing are worth the dollar investment provided by communities. In 
short, what has been called  for is a system of "Educational A ccoun tab ili ty ."  
(25:p. 194)
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Mario Do Fantini (1972) addressed this theme:
No matter how you look a t i t ,  the current push for accountability  
cannot be met by our present structure of public educa tion .  The structure 
handicaps the ab ili ty  of the professional educator to be responsive to public 
demands, except in conventional ways that will rece ive  even more public 
resis tance.
Especially threatened  by the push for accountab ility  are the "front­
line" agents of schools, teachers and principals . Right now they see them­
selves on a  collision course with the public , a fact tha t has sent them 
running to the ir  professional organizations for protection .
G iven the nature of the major public demands for accountab ility ,  it  is 
not surprising th a t  teachers and other school agents feel they need p ro tec­
t io n .  The demands, which fall into a t least four interrelated categories, 
are  formidable:
1 . Fiscal m atters. Faced with an inflationary economy and spiraling 
property ta x es ,  overtaxed citizens have rebelled  against school 
costs. . .
2 .  Educational productiv ity . Citizens want to know if they 're getting the 
most for the ir  educational dollar and if a  relationship between school 
programs and educational objectives exists. They have begun to blame 
the school and  teachers for Johnny's failure to read ,  his lack of moti­
vation, his negative attitudes toward school, his dislike of certain 
programs. In short, they are questioning the schools ' leadership 
patterns, instructional procedures, and institutional arrangement.
3 .  Consumer partic ipation in educational decision-m aking . There is a 
growing sense tha t teachers ,  principals, and administrators control 
education through decision-making tha t favors professional interests 
rather than the  interest of students and the ir  parents. The public has 
the impression that educators are accountable  to no one but them­
selves. . .
4 .  Consumer sa tisfac tion . While related to the growing loss of confidence 
in public schools, consumer satisfaction extends also to the problem of 
providing quality  education to a diverse consumer population. O ver 
the years diversity has become a value which large numbers of citizens 
want to preserve and cultivate  by connecting the school program with 
the particular learner ,  his s ty le , and his cultural group. Put an  end
to the common learning and common educational process found in most 
schools, they say .  (20:pp. 121-122)
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W . Kenneth Richmond (1969) echoed this same position except in his 
work, The Education Industry, he is discussing this point from an international 
s c a le .  He says:
During the past few years ,  a  notable (and some would say dangerous) 
change has been taking p lace  in the way that the educational system is 
regarded by those on its periphery: the administrators, the economists, the 
po litic ians , and all others concerned with justifying the vast expenditure, 
mainly from public funds, which education now demands. Such observers— 
and it must be acknowledged that they are neither impartial nor disinter­
ested— have begun to ask how far the concepts which are applied  to 
industrial efficiency are  also applicable  to educational e ff ic iency .  They 
have begun, for exam ple , to question whether the outputs of the educa­
tional system represent a fair return on the investment in tha t system, just 
as an accountant might ask whether the products of some manufacturing 
process represent an optimal use of the capital invested in tha t process.
(24:p .  3)
The decade of accoun tab ili ty  has had its origin in what may be 
described as: (1) the failure of the educational agency to continue its successful 
reduction of population i l l i te racy ; (2) the growing costs associated with the 
educational enterprise and the apparent decreased productivity; and ,  (3) the 
inability  of this organization to effectively  produce needed change within its 
own structure to eliminate what Christopher Jencks (1972) describes as 
" in eq u a l i ty ."  (12:p. 365)
Has this movement grown to such a degree tha t the entire process will 
be reformed or eliminated as it now appears?  Wilson C .  Riles (1971) stated that 
he believes not:
"Far from engineering man out of educa tion , I believe accountability  
is an  attempt to bring man back in . . .  I view accountab ili ty  as a process 
of setting goals, making ava i lab le  adequate  resources to meet those goals, 
and conducting regular evaluations to determine if the goals are m et."
( l l : p .  13)
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If this is a possible predic table  outcome for accountability  as i t  applies 
to all educators, what of the ind iv idual?  W hat will occur during the interval of 
time tha t exists between changing the system in a  manner that will address each 
of the accountab ility  concerns identified by the general public and surviving 
the current problems? Barry R. M cG han (1970) may have verbally  expressed the 
concern educators have for the immediate future when he announced:
If we say that "someone is accountab le"  we usually mean tha t "he must 
suffer the consequences of his a c t io n s ."  We hardly ever mean the more 
positive "he will profit from the  consequences of his ac t io n s ."  O ne  wonders 
what the social and psychological ramifications might be if teachers have to 
carry out the ir  jobs in a retributive atmosphere. (11 :p . 363)
Personal A ccountability  for Educators
It has been suggested, with the increased criticism d irec ted  toward 
educa tion , tha t the individual administrator and teacher may not be immune from 
the full force of the accountability  movement.
John C .  Hogan (1974) en tered  this part into accountability  when he 
provided information on the legal ac tion  directed toward holding individuals 
responsible for specific educational outcomes.
A lawsuit that raises unique questions about the quality  of education 
and the legal liability  of school districts and schoolteachers for failing to 
instill in their students so basic a  skill as reading ab ility  has been  filed 
against the San Francisco Unified School D istric t. Peter N .  Doe (a 
fictitious name assumed to spare the litigant public stigma and humiliation) 
graduated from the public schools of San Francisco with a  B-minus average 
and rece ived  a high school diploma, ye t he could hardly read a t  the fifth- 
grade le v e l .  When his mother discovered his p light, despite assurances 
by school authorities that her son was a tta in ing  the proper reading leve l,  
she decided to sue the San Francisco school district for $1 m illion, which 
her attorney says may be scaled down to around $5000 and recovery of the 
costs of private tutoring .
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From a  w h ite ,  middle-class family background, Peter had no physical 
problems or disciplinary problems while in school, and he had a normal 
a ttendance reco rd .  Now working with a private tu to r ,  within six months 
his reading ab ili ty  is a l leged  to have jumped two years ,  which "establishes 
his ab ility  to le a rn ."  The suit contends tha t Peter N .  Doe graduated 
"unqualified for employment other than the most demeaning, unskilled , low- 
paid manual labor" and tha t under California law the school district was 
required to ensure tha t he met certain minimum requirements before 
receiving a high school diploma. The case "derives its legal basis from 
questions of n eg l igence ,  misrepresentation, and several statutory c la im s."
Several opposing views of the possible outcome and propriety of this 
lawsuit are:
N ational a t ten tion  a ttrac ted  by the suit has "led to a lot of different 
strategies being developed in other s ta tes ,  including class action  suits 
and challenges to teacher certif ica tion  and other procedures of state 
educational systems."
Teachers should not take lightly suits by "individual consumers who 
have already  bought products and are  not happy about i t . "
Such "m alpractice" suits attempt to make "scapegoats" out of teachers 
and school boards. "Teachers have li t t le  voice in financing, equipping, 
or organizing schools . There is no constitutional right of l i te rac y , and 
the child himself might be guilty of contributory neg l igence ."
"With the age of accou n tab i l i ty , teachers can no longer blame parents, 
the environment, or the socioeconomic status of the family for non­
te a c h in g ."  (10:p. 132)
Identified in this ac tion  was the idea of neg ligence , in addition to a
number of other charges. Considering the importance placed on the charges, i t
may be that the claim of negligence is the most serious and the one tha t could
easily cause the greatest punitive response if proven. In reviewing this term,
George M . Johnson (1969) defines the concept as:
The unintentional tort of negligence has been defined in various ways.
A widely accep ted  definition is that given by the courts in Fouch v .
W erner. "N eg ligence  is either the omission of a person to do something 
which an ordinarily prudent person would have done under given
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circumstances or the doing of something which an ordinary prudent person 
would not have done under such circumstances. It is not absolute or to be 
measured in all cases in accordance with some precise standard but always 
relates to some circumstance of t im e, place and person. . . ."  Action or 
non-action is negligence when i t  creates an  unreasonable risk of harm to 
some general class of persons. In order for a  person injured by negligence 
to recover from the negligent person, it must be shown tha t the injured 
person was within the general class of persons to whom the negligent person 
owes a duty of c a re .  The legal duty upon which negligence actions are  
based involves the duty of a  person to use proper care in activ it ies  from 
which harm might reasonably be an t ic ip a ted .  Thus, the problems of neg li­
gence in the field of education can be considered in connection with the 
different relationships involved in the education process. (13:p. 132)
Howard C .  Leibee (1965) further defines negligence in the law as:
Essentially, the law of negligence deals with conduct— either action 
or inaction—w hich , it is claimed by the injured person, does not measure 
up to the standard of behavior required by the law of all persons in 
soc ie ty .  . .
The historical development of the law of negligence has resulted in the 
development of a group of elements necessary to the successful maintenance 
of a  suit based on n eg l igence .  These elements a r e ,  genera lly ,  as follows:
1 . Duty to conform to a standard of behavior which will not subject others 
to an unreasonable risk of injury.
2 .  Breach of tha t duty—failure to  exercise due c a re .
3 .  A sufficiently close causal connection  between the  conduct of behavior 
and the resulting in jury .
4 .  Damage or injury resulting to the rights or interests of ano ther .
(14:pp. 8-9)
When this principle is applied  to educa tion , Laurence W . Knowles
(1972) records:
Anglo-American tort liability  is based on fa u l t .  . .
The standard of care tha t educators must exercise over their students is 
more easily stated than app l ied .  It recently has been defined as that of "a 
person of ordinary p rudence ."  But "person" is a generic  term, and the 
courts do not consider a teacher an ordinary person. A Federal Appellate 
Court in Tennessee adopted the following standard:
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N egligence  is the failure to exercise due ca re ,  and this means due 
care under the circumstances of particular s ituations. A teacher 's  
superiority in knowledge and experience imposes responsibilities in his 
dealing  with students which become an inherent e lem ent in measuring 
his compliance with the due care which is required of him.
It is c lear  from the words of the court that an educator will be held to a 
high standard of care; much higher than an "average" ind iv idua l .
(21:pp . 28-29)
The stric t application of these references is made with respect to 
personal injury cases and the responsibility that must be exerted  by the educator 
toward the physical safety of the s tuden t.  It could be expected  tha t this same 
connotation would be applied  if the concept of due care was continually 
v io lated  in the area  of learn ing . There has been resistance on the part of the 
courts to en ter  into this arena for much the same reason tha t prompted them to 
steadfastly hold to the immunity doctrine for school agenc ies .  Where this once 
held complete control, now, as Edward C .  Bolmeier (1973) s ta tes ,  there is a new 
approach:
Even though courts have generally  followed tradition in holding 
governmental agencies immune from tort liab il i ty ,  the dissenting opinions 
frequently show the re luc tance  of the judiciary to hold fast to the a n t i ­
quated doc trine . The following bitter denunciation is illustrative:
The whole doctrine of governmental immunity from liability  for torts 
rests upon a rotten foundation. It is almost incredible tha t in the 
modern age of comparative sociological enlightenment and in a 
repub lic ,  the medieval absolutism supposed to be implied in the maxim, 
" the king can do no w rong,"  should exempt the various branches of 
government from liability  from their torts, and tha t the entire burden 
of damages resulting from the wrongful acts of the government should 
be imposed upon the single individual who suffers the injury, rather 
than distributed among the entire  community, constituting the govern­
ment, where it could be borne without hardship upon the individual, 
and where it justly belongs. (3 :pp . 139-140)
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When this doctrine is applied  d irec t ly  to specific educators in tort 
cases, Bolmeier (1971) again stresses:
Teachers, whose negligence or unreasonable behavior makes them 
liable for resulting pupil in juries, frequently claim immunity for the fo l­
lowing reasons: (1) the relationship of a teacher to the pupil is analogous 
to that of a  parent to his child (in loco parentis); (2) because of the 
master-servant relationship (respondeat superior) ,  the school administrator, 
rather than the te ach e r ,  should assume the liability; and (3) since the 
school board is immune against liability  by virtue of its sovereign status in 
the performance of a governmental function , the teacher should likewise be 
protected by immunity because teaching is a governmental function .
(4:p. 128)
If once these doctrines held c red ib ili ty ,  Bolmeier (1971) concluded 
that in none of the cases reviewed in this investigation (Teacher*s Rights and 
Liabilities) have the courts agreed tha t any of the above claims are  v a l id ,  
(parentheses ad d ed ,  3 :p .  128)
Exceptions to the doctrine of non -liab il i ty  are further described by E. 
Edmund Reutter, J r .  and Robert R. Hamilton (1970). They remarked:
The doctrine of immunity is subject to certain  exceptions. These are 
statutory and ju d ic ia l . The statutory ones vary markedly from state  to s ta te ,  
and a substantial majority of states permit no, or very limited, exceptions. 
Since the doctrine of district immunity is a common law concept developed 
by the courts, it can be abrogated by legislative enactment or modified by 
the courts. Indeed there is much controversy as to whether the legislature 
or the courts should change i t ,  if it is to be changed . (23:pp. 274-275)
The suggestion that state legislatures could dramatically a l te r  the 
manner in which tort claims could be brought against a  subagency of the govern­
ment (by enacting governance statements covering specific aspects of the educa­
tional process) could be observed as early  as August, 1973. In this y e a r ,  the 
Cooperative Accountability Project (Phyllis Hawthorne, 1973) ind icated  that 27
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states had passed some type of provision outlining accountability  measures for 
assessment programs, evaluation of professional employees, performance con­
trac ting , p lanning , programming, and budgeting systems. (91:p. 1)
What was being considered, in some of these newly drafted state 
s tatutes, was a  minimum expectance standard for student achievem ent. To 
exemplify this fac to r ,  the Colorado General Assembly passed an Educational 
Accountability Act on June 7 ,  1971. This Act states:
(1) The general assembly hereby declares that the purpose of this a r t ic le  is 
to institute an  accountability  program to define and measure quality
in ed uca tion ,  and thus to help the public schools of Colorado to 
ach ieve such quality  and to expand the life opportunities and options 
of the students of this state; further to provide to local school boards 
assistance in helping their school patrons to determine the re la tive 
value of their school program as compared to its cost.
(2)(a) The general assembly further declares that the educational acc o u n t­
ab ility  program developed under this a r t ic le  should be designed to 
measure objective ly  the adequacy and effic iency of the educational 
programs offered by the public schools. . . It is the belief of the 
general assembly tha t in developing the evaluation mechanism, the 
following approaches, as a  minimum, should be explored:
(b) Means of determining whether decisions affecting  the educational 
process a re  advancing or impeding student achievement;
(c) Appropriate testing procedures to provide relevant comparative data 
a t  least in the fields of reading, language skills and mathematical 
skills;
(d) The role of the department of education in assisting school districts 
to strengthen their educational programs;
(e) Reporting to students, parents, boards of educa tion , educators, and 
the general public on the educational performance of the public 
schools and providing data for the appraisal of such performance; and
(f) Provision of information which could help school districts to increase 
their effic iency  in using available  financial resources. (91 :p .  6„0)
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A Task Force on Secondary Schools in a Changing Society (1975) 
described minimum expectancy  within the 50 states as:
A great diversity exists among the 50 states concerning requirements to 
graduate from high sch o o l. Some states legislate a number of specific 
courses, to include English, U .S .  history, government, mathematics, 
physical educa tion , consumer education , driver educa tion , and h e a l th .
In other states the local school district determines a l l  qualifications for 
graduation, to include course requirements. The most typical situation is 
for some requirements to be mandated by the state  legislature and some by 
the local school board .
Graduation requirements currently are under extensive review in a 
number of s ta tes .  Among the forces acting to bring this review are these: 
(1) determination of the age  of majority as 18 years ,  (2) extension of the 
constitutional rights of minors, (3) recognition of the early physical and 
social maturity of you th , (4) accep tance  of the value of community-based 
education for you th , (5) popularity of a l te rna tive  paths to learning,
(6) revision of en trance requirements to co l lege ,  (7) modifications in 
school-col lege relationships, and (8) advent of new approaches to credit 
ver if ica tion .
Among those states ac t ive ly  reviewing and revising graduation require­
ments, two trends are  ev id en t.  These include:
(1) An extension of the local option to determine graduation requirements
while concurrently reducing state mandates.
(2) The development of performance standards as a requirement for gradua­
t io n .  . .
A second trend , the application  of performance standards, tends to 
focus upon the development of a  series of competencies considered neces­
sary for effective adu lthood . Normally, the criteria  used to determine the 
level of competency are left to  each school d is tr ic t .  (27:pp. 39-40)
Educational accountab ili ty  had come from re la tive  obscurity to the 
halls of state assemblies. N o doubt could exist that the idea of responsibility 
had always been present in the educational process and  the concept of produc­
tiv ity  was an established doc trine . Where productivity had not met the
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an tic ipa ted  or expected standard in any educational a c t iv i ty ,  there had existed 
for the educator the security of immunity from having to specifically  answer for 
the consequences of his (her) ac t io n s .  It has been shown tha t conditions within 
the educational system were being questioned by the general public an d ,  as the 
immunity barrier f e l l ,  individual citizens were asking the courts and their 
e lec ted  representatives to provide a new doctrine of control and expectancy for 
the schools. Even more d ram atic , when the general public had an  opportunity to 
continue their support for public education through a general tax levy refer­
endum, they voted against the increase in revenue and closed the schools. 
Schools or their agents were no longer revered by many c it izens . (71 :p .  72) 
Personal accountability  now emerged as a realistic  possibility. G ary M . Little 
(1974) attests to this fact:
It was only a short time ago tha t the legal problems of education were 
almost exclusively business matters and perhaps complying with the general 
mandates of the State Board of Education. Seldom, if ever ,  was the pro­
fessional educator personally confronted with legal problems other than 
those tha t might surround his contractual status. His role and that of the 
courts were well defined and seldom overlapped . Within the school com­
munity there existed a  c le a r ,  supposedly na tu ra l,  order with which the 
courts and others in the general society hesitated to in te rfe re .  Students had 
few , if an y ,  rights other than those defined by educators . Teachers were 
held to a strict pattern of conformity, and each building administrator was 
the  "law" in his particular domain.
C lear ly ,  the days when the professional educator could be unconcerned 
with precepts of the law are  gone forever. Court rulings expanding the 
rights and freedoms of students and educators, d e l ica te  school-community 
re la tions , and increased bureaucratization of education have all contributed 
to the closer relationship of law and education .
The concept of in loco parentis , which permitted the school to assume as 
much power over the student as that exercised by the child 's  parents, is 
dwindling in force . While the school is still responsible for the ca re ,  safety
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and welfare of its students, the school's parental power to discipline and 
control students has diminished in sco p e .  The community, through the law, 
is redefining the role of the school in the educational process. (16:p. 1)
As a summary statement to the changing legal role for school employees 
and offic ia ls ,  Theron Swainston (1976) states:
This need was confirmed in a  statement made by Jessie M . Unruh while 
serving as speaker of the California Assembly. "In my judgement, informed 
legislature , governors, and administrators will no longer be content to know, 
in mere dollar terms, what constitutes the abstract needs of the  schools.
The politic ian  of today , a t  least in my s ta te ,  is unimpressed with continuing 
requests for more input without some concurrent idea of the schools ou tpu t ."  
(100:p. 2)
Swainston also continues with:
A continuing expansion of governmental function and an accelera ting  
inflationary spiral have increased the cost of governments in general and 
thus an  increase in taxes an d /o r  governmental indebtedness. This coupled 
with dramatic and continuing exposes of corruption, inefficiency and mal­
feasance has caused widespread public suspicion of and resistance to 
government and governmental o ff ic ia ls .  Since public schools a re  a  part of 
government and school administrators are  viewed in part as public officials , 
a  part of this public resistance and suspicion is transferred to them .
(100:pp. 1-2)
A position has thus far been advanced in this work that the American 
schools are  no longer viewed as agencies where "good men" a re  turned o u t .  To 
the contrary , there is some evidence to suggest that a segment of the public is 
openly questioning the s tructure , purpose, goals an d ,  most certa in ly ,  the 
specific  outcomes for this o rgan iza tion . G eneral statements regarding the pur­
ported failures of the schools challenged the notion of Schools Without Failure 
and suggest, as William Glasser (1969) might, that our present institutions are 
"designed for fa i lu re ."  (7 :p . xi) Having accep ted  this position, some citizens 
have then asked the question: Who is responsible for this f a u l t?  O n c e ,  the
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education of a child was the responsibility of the p a ren t„ When the state assumed 
greater control over the lives of the young, th e  responsibility shifted to this 
governmental e n t i ty .  When the states enac ted  local governance provisions for 
controlling schools, and autonomy was vested in the community, the responsi­
bility  factor was assumed by the board of educa tion . As this progression con­
tinues, the board of education , ac ting  as a governing un it ,  employed especially 
trained and licensed professionals to handle the unique task of school m ainte­
n an ce .  With this task came the variables of teach ing— learning and school 
opera tion . It is not difficult to readily identify those individuals that the gen­
eral c itizen  might suggest were a t  fault for any failure of the school agency .
N ot only were these individuals most observable in the process, they were the 
ones responsible. Taxes constituted the method of support for the schools a n d ,  as 
Stanley M . Elan (1974) suggests, the idea of support, fa i lu re ,  and punitive 
action are in te rre la ted .  This concept became apparent when:
Congressman John Brademas has i dentified an unspoken assumption 
about accountability : (Accountability) "It's the weapon w e've long been 
seeking that will let us punish the teachers who can 't  make our children 
lea rn .  This punitive interpretation of accountability  is ,  of course, what 
teachers ' unions are responding to when they resist accountab ility  in many 
of its forms." (parentheses ad d ed ,  4 5 :p .  657)
Educational M alpractice  
W hat would such an action be labe led?  The response to this question, 
according to Rennard Strickland, e t  a l . ,  (1976) would be Educational M al­
practice . These authors note:
Doctors and  lawyers are  not the only professionals who must be
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concerned about m alprac tice .  The teach ing  professional faces many of the 
same legal hazards th a t  have created the current malpractice crisis in health  
c a re .  Because i t  covers such a wide range of possible situations, teaching 
malpractice is a  growing threat to professional educators. As Black's Law 
Dictionary notes, malpractice is "any professional misconduct, unreason- 
able lack of skill or fidelity in professional . . . duties, evil p rac tices ,  or 
illegal or immoral conduc t" .  . . .
Teachers proudly and justifiably proclaim themselves to be profes­
sionals. Deviation from professional standards—whether by doctors, 
lawyers, accoun tan ts ,  or educators— constitutes professional m alprac tice .  
Ballentine's Law Dictionary explains that malpractice is the "violation of 
a  professional duty to ac t  with reasonable care and in good faith without 
fraud or co llus ion" . „ . . Thus the te a c h e r ,  like fellow professionals in 
law and m edicine , is subject to legal ac t ion  when conduct falls below 
accepted  professional standards. (30:p . xii)
As one would review the other professions, and the reported malpractice 
crisis that exists for the areas of medicine and law, an  alarming picture emerges. 
David Makofsky (1977) states:
The malpractice crisis in medicine has continued for more than two 
years . Its immediate cause was the decision of the major national m al­
practice ca rr ie r ,  Argonaut Insurance Company, to increase premiums for 
malpractice insurance by 196.8 percen t .  Present reports indicate  tha t the 
rates may be four or five times as high in the near future but, a t  the time 
of their inc rease , Argonaut simply intended to leave the field of mal­
practice insurance and  never expected the doctors to pay these new charges.
During this crisis the public has seen and learned a great deal about 
medicine as it has been practiced in the United S tates. It is now apparent 
that incompetence is a fairly wide-spread problem. It has been estimated 
that 5 percent of all practicing doctors—roughtly 16,000 out of 3 20 ,000— 
are unfit for p rac t ice ,  being mentally i l l ,  addicted  to drugs, or ignorant 
of modern m edicine . Thirty thousand Americans die yearly from faulty 
prescriptions, and ten  times that number suffer dangerous side e ffec ts .  
Incompetent and unnecessary surgery is now a serious problem. But despite 
this s itua tion , state and local medical societies are  reluctant to a c t  against 
doctors, and consumers are often too ill informed to separate good from bad 
medical service until it  is too la te .  (64:p . 25)
Makofsky (1977) continues with this discussion and credits two other
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factors for contributing to the increase of medical malpractice ac tions . First, he 
considers the high cost of medical treatment a  factor that has led many patients 
to the offices of lawyers when they have received apparently  minimal se rv ice .  
Second, with the increased technology of today , it is expected by many patients 
that they will rece ive  immediate results from the services rendered by a  p rac­
ticing physician. When the costs and expectancy do not co inc ide , there is 
re lief  sought in the courts . (64:pp . 25-26)
Robert E. Kroll (1976) responded to the status of professional m alprac- 
ti ce  for a ttorneys.
Legal m alprac tice ,  negligence committed by lawyers, is coming home 
to roost on the profession in the next two or three years .  The flood of law­
suits aimed a t  lawyers now welling up could crea te  jurisprudential havoc . 
N evertheless, the profession is doing almost nothing to prevent a crisis 
which, in the words of one observer, "will make the medical malpractice 
crisis look trivial by comparison."
And like the doctors' patients, the consumers of legal services will be 
hit with the soon-to -be  staggering professional liability  insurance premiums 
which attorneys will pass along in their fees .  Worst of a l l ,  the quality  of 
legal services may take  a  sudden drop. . .
Why has there been such an increase in legal m alprac tice?  The reasons 
a re  largely the same as those for medical m a lp rac t ice .  The upsurge can be 
attributed partly to an increase in consumer (and lawyer) awareness of the 
existence of attorney incom petence. The c lien t feels entitled to a higher 
caliber of legal assistance in exchange for the re la tive ly  high cost of the 
services. Some lawyers have charged tha t clients use malpractice as a  way 
to protest what they consider usuriously high fees .  . .
The law of attorney negligence has been greatly liberalized in recent 
years . It used to be said: "The lawyer is the only man in whom ignorance 
of the law is not punished."  No more.
The decision handed down by the California Supreme Court in Smith v . 
Lewis (1975) significantly expands that standard of c a re ,  probably sets a 
national precedent and adds four very exp l ic it  criteria  for any California
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attorney to follow:
(1) He must possess knowledge of those plain and elementary principles of 
law which are commonly known by well-informed attorneys (emphasis 
added ) .
(2) He must discover those additional rules of law w hich , although not 
commonly known, may readily be found by standard research 
techniques.
(3) Even with respect to an  unsettled area of law (he must) undertake 
reasonable research in an effort to ascertain  relevant legal princip les .
(4) Make an informed decision as to a course of conduct based upon an 
in te ll igent assessment of the problem. (60:pp. 553-554)
As the crisis has been explored for the re la ted  professions of medicine
and law , a prediction has been made that this same problem is beginning for the
educational community. Rita Dunn, e t a l . ,  (1977) report:
Increasing atten tion  has been focused on the many functionally 
i l l i te ra te  students who are awarded high school diplomas each year and 
then are pushed out into the job market—only to  be condemned to 
unemployment, marginal employment, or w e lfa re .  This a ttention has moved 
from voter unhappiness a t  school board meetings to taxpayer suits charging 
a  type of educational m alpractice .  . . (43:p . 418)
"The li ttle  red schoolhouse a in ' t  what it used to b e ,"  remarked
Strickland (1976) (30:p . x i ) ,  and this is amplified by Arthur R. Olson (1975) who
indicates:
Americans will spend well over $100 billion this year for all forms of 
educa tion , public and p riva te ,  according to recent HEW figures. . .
This has brought the concept of accountability  into the educational 
s c e n e .  What is i t ?  Accountability is a  too l—or a process—a way to give 
the public the facts they need to judge more accura te ly  how well their 
schools are d o in g . . . .
When the question is asked , "Who is accountab le  to whom and for 
w h a t?"  we should understand that different participants a re  involved in the
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accountability  process. Individuals are accountab le  to their superiors, 
their c lien ts ,  their peers, and themselves. . . . Accountability really  is a 
personal and shared responsibility. (67:p. 38)
With this concept in mind, for both a personal and shared responsibility 
fac to r ,  it may be significant to this emerging educational issue to review the 
judicial actions which have already taken p lace on the  topic of educational 
m alpractice . In a  review of this a re a ,  Strickland (1976) notes:
The trial of Socrates is without doubt the most famous teacher trial 
in history. In the year  399 B .C . the e igh ty -year-o ld  Athenean philos- 
opher-educator was charged with "corruption of the young" and brought 
before a  jury of 501 of his fellow c i t iz e n s ,  who found him gu il ty .  The 
story of the trial as reported by Socrates' pupil Plato is an ennobling 
example for all who would be molders of the mind. (30: p .  3)
From this beginning, a number of other educators, historians, and 
philosophers have been subjected to civil and religious judicial actions which 
resulted in punitive measures ranging from embarrassment to physical in jury . In 
the United S tates, M .  Chester N o lte  (1973) records the events of one of the 
first judicial proceedings engineered to discuss the malpractice of a te ach e r .
He states:
When in 1927 John Thomas Scopes was convicted  of teaching a theory 
that man was descended from a  lower form of animal l i f e ,  the courts 
reasoned that he had no right or privilege to serve the state except upon 
such terms as the state prescribed. (18:p . 34)
The court record describing this case provided the following summary 
report on the issue of what was to be taught and who was accountable  to whom.
His liberty , his p riv i lege , his immunity to teach  and to proclaim the 
theory of evolu tion , elsewhere than i n the service of the s ta te ,  was in no 
wise touched by this (antievolution) l a w .  The law is an ac t  of the s ta te  as 
a  corporation. It is a declaration of a master as to the character of the 
work the master's servant sha ll ,  or rather shall n o t ,  perform. In dealing
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with its employees engaged in its own work, the state is not hampered by 
the Fourteenth Amendment to the Constitution of the United States.
(18:p . 34)
As the record is ex ten d ed ,  N ancy J .  Bergstein (1976) reports:
In 1959, Columbia University sued a student and his parents to recover 
$1 ,000  for tuition owed to the university. The student filed a counterclaim 
demanding damages of $ 7 ,0 1 6 ,  alleging that the university "had represented 
tha t it would teach  the defendant wisdom, tru th , charac te r ,  enlightenment, 
understanding, ju s tice ,  l iberty ,  honesty, courage , beauty and similar 
virtues and qualities; that i t  would develop the whole man, maturity, well^  
roundedness, ob jective  thinking and the like; and that because it failed to 
do so it was guilty of misrepresentation, to defendant's  pecuniary dam ages."  
(35:p0 755)
During this same y e a r ,  the state of Louisiana viewed the entry of a 
case of educational m alpractice brought by a student who had failed the bar 
exam three times and a l leged  that the fau lt  rested with his teachers .  James M . 
Lenaghan (1973) says:
A related basis for a  tort suit is the failure of the school to educate  its 
graduates in basic sk ills .  In a  Louisiana case ,  a  graduate of Southern 
University Law School who had failed the bar three times sued the university, 
its president, the State Board of Education, the s ta te ,  and the governor for 
damages on the grounds that the s ta te ,  by funding inferior schools, had 
deprived him and o ther students of the education provided by other state  
universities. The Louisiana Court of Appeals held that the State Board of 
Education would be the proper defendant. However, since there was no 
legislative waiver of immunity, the plaintiff could not maintain his su it .
(22 :p .  185)
The employees and officials of the San Francisco School District were 
probably shocked to lea rn ,  in 1972, that they had been listed as negligent and 
charged with intentional misrepresentation which deprived Peter W . Doe of basic 
academ ic skills. (75:pp. 1-2) The California Reporter (1976) offered this 
account of the charges in this a c t io n .
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The first count, which is the prototype of the others (each of which 
incorporates a ll  of its a llegations by reference), sounds in n eg l ig en ce»
Its opening allegations may be summarized, and quoted in part,  as 
follows: . . .
"X I. Defendant school d is tr ic t ,  its agents and employees, negligently 
and carelessly failed to provide plaintiff with adequa te  instruction, guid­
a n c e ,  counseling a n d /o r  supervision in basic academ ic skills such as read­
ing and writing, although said school district had the au thori ty ,  responsi­
b ility  and ability  . . . (to do so) . . . Defendant school d is tr ic t ,  its 
agents and employees, negligently  failed to use reasonable care in the 
discharge of its duties to provide plaintiff with adequa te  instruction . . . 
in basic academic skills ( , )  and failed  to exercise that degree of profes­
sional skill required of an  ordinary prudent educator under the same circum­
stances ( ,)  as exem plified , but not limited to ( ,)  the following acts:"
In five enumerated subsections which follow in the same paragraph 
("X I . ”) ,  plaintiff a lleges  that the school district and its agents and 
employees, "negligently  and carelessly" in each  ins tance , (1) failed to 
apprehend his reading disabilit ies , (2) assigned him to classes in which he 
could not read "the books and other m aterials ,"  (3) allow ed him "to pass 
and advance from a  course or grade level" with knowledge that he had not 
ach ieved  either its completion or the skills "necessary for him to succeed 
or benefit from subsequent courses," (4) assigned him to classes in which 
the instructors were unqualified or which were not "geared" to his reading 
le v e l ,  and (5) permitted him to graduate from high school although he was 
"unable to read above the eighth grade level,  as required by Education 
Code section 8573, . . . thereby depriving him of additional instruction in 
reading and other academ ic sk ills ."  [60 Cal .A pp. 3d 814] (80:p . 856)
In 1974, another case was introduced into the court system. William 
R. Hazard said:
The case of laniello  v .  University of Bridgeport (1974), although based 
on breach of contract and fraud, raises the issues of educational mal­
practice  a t  the co llege le v e l . The pla in tiff,  preparing to qualify as a 
te a c h e r ,  enrolled in a required course a t  the defendant University, com­
pleted the course (with an "A" grade) and thereupon sued to recover 
damages against the defendant for its a l leged  breach of contract and 
fraudulent misrepresentation. The complaint a lleged  that the course as 
given was substantially different from the course described in the college 
bulletin  an d ,  further, the course received was worthless and of no benefit 
to the p la in tiff .  Specific a llegations about the instructional mode, the 
absence of tests and eva lua tion ,  and the nature of the breach of contract
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were included in the com plaint.  The gist of the complaint focused on the 
a l leged  promise by the university concerning the course descrip tion, the 
performance breach , the misrepresentations by the defendant upon which 
Mrs. laniello  re l ied ,  to her  in jury . She sought, as damages, an  amount 
equal to tu i t ion , fees, books, lost income, and attorney fees .  The 
University's defense amounted to a  denial of breach of contract or mis­
representation plus several "special defenses" . . . (52:p. 323)
Beryl Baer, a  staff writer for the N evadan , on January 30 , 1977, 
listed the next in this series of educational malpractices:
The U .S .  headlines were made recently by the New York boy whose 
parents filed a  multi-million dollar lawsuit against the school system 
because he graduated without being able to read or write beyond a  fifth 
grade level and can 't  ge t  anything but menial jobs. (84:p . 26)
Edward B. Fiske, reporting for the New York Times, cites the following:
When 18-year-old  Edward Donohue walked through the door of the 
Lindenhurst Diner on Long Island one day recently he had already decided 
tha t he would order a cheeseburger.
"When you c a n 't  read a  m enu,"  the unemployed carpenter sa id ,  "you 
have to know what you w a n t ."
M r. Donohue is not alone in having a serious reading problem. The 
United States O ffice of Education estimates that there are  23 million 
American adults who are unable to perform basic coping skills, such as 
reading a  train schedule .
M r. Donohue's case is no tab le ,  though, in one important respect: last 
month it was announced that he and his family were suing the Copiague 
Union Free Schools for $5 million on the ground of "educational malprac­
t i c e . "
In a notice of c la im , which is the first step in a  civil suit against a 
government body, the 1976 graduate of Copiague High School charged 
that the school system had failed to educate him properly and had left him 
"unable to cope properly with the affairs of the w orld ."  (sic) (90:pp. 1,56)
The reaction to the suit filed in N ew  York has been mixed. Citizens 
of the community are concerned that property values will be lowered; students a t 
the school a re  concerned that the value placed upon their diplomas will be
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reduced; school officials are remaining re la tively  quiet on the issue until it 
comes to court with only the statement th a t ,  when all the facts a re  produced, 
they are sure of v indication . Edward Donohue's parents are  equally concerned 
as they respond to these matters; however, they have the immediate problem of 
a functionally i l l i te ra te  son who cannot cope with the present society and with 
the prospects that his life will not markedly improve unless he receives training 
in the basic literacy skills.
When such actions are brought before the courts, it may be possible 
to assume that cases such as Brown v .  Board of Education will again be heard .
In 1954, the majority opinion stated:
In these days, it is doubtful that any child may reasonably be expected 
to succeed in life if he is denied the opportunity of an ed uca tion .  Such an 
opportunity , where the state has undertaken to provide i t ,  is a right which 
must be made availab le  to all on equal terms. (15:p . 1)
N ancy Bergstein records:
Although aspects of each of these suits may seem frivolous or implau­
s ib le ,  (Columbia University and Peter W . Doe specifically) these cases 
raise the issue whether a student can recover from a teacher ,  an adminis­
tra to r ,  a school, or school district for his failure to learn because of 
teacher negligence or incom petence, (parantheses added , 35 :p . 756)
As described by William R. Hazard (1976), the threat of tort liability 
for negligent instruction probably will encourage schools to take whatever steps 
are necessary to cause pupils to learn . (53: p .  321)
What has been presented, from the earliest reported case involving 
educational malpractice to the modern day judicial actions which definitely 
address the reported negligence of educators, there is a record of increased
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court actions by citizens in the area of educator malpractice within the past 
d ecade . The cases cited  give testimony to the fact that there has not been one 
single isolated case o r ,  for that matter, such a few cases that the topic  should 
not deserve a t te n t io n .  If it could be assumed that there is a trend toward more 
cases of this n a tu re ,  and if we be l ieve ,  as does John C .  Hogan (1974), that 
one case found in favor of the plaintiff will not involve just "reading ab ility"  
but could involve all of the courses in the school curriculum and the subse­
quent management of the schools in g e n e ra l , then the question may properly be 
asked: What research has been done on this important topic to modify the conse­
quences of the potential force of m alprac tice?  (10:p . 133)
Such a question would impose some unique conditions on those ind i­
viduals who would be working in this a r e a .  These might include: First, has the 
topic existed for such a period of time as to allow for researchers to properly 
investigate the variables associated with the accountability  concept; second, 
is data ava ilab le  for analysis; and , th ird ,  has some need or an tic ipa ted  need for 
the research been specifically  iden tif ied?  G iven these three variables, there 
would have been only a limited amount of research literature on this them e. A 
review of the reference sources has identified some notable exceptions to this 
consideration.
As early  as 1950, Albert Lynd had invited research on the topic of 
educational output when he wrote Q uackery in the Public Schools. He observed:
Since I became interested in the problem which is the subject of this 
book, I have had a large correspondence and have talked with many peop le .  
(17:p. vii)
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From his interest and correspondence, he remarked:
The bare in te llec tua l backsides of many public school children have 
been remarked by parents, employers, and co llege instructors. Their 
complaint is th a t ,  while new-pedagogues palaver more and more about the 
"real needs" of youngsters, the pupils are learning less and less about the 
arts of word and  number, the history and the  l i tera ture , the science and the 
esthetics, and the rest of the painfully accumulated culture of this harassed 
c iv il iza tion .  (17:p. 14)
Don S tew art,  in 1971, published a  work en titled  Educational M a l­
practices, The Big Gamble in our Schools. With this work, Stewart provided a 
substantial volume of data  related to the topic of malpractice and supported his 
position with ob jec tive  research reports on the nature of some school fa ilu res . 
From this work, the author outlined what he considered to be the educational 
malpractices that exist in the schools today . These included:
1 o When a  teacher requires a student to learn from certain materia ls , 
particularly  textbooks, knowing that the student is not able  to learn 
from these materials because the student reads a t  a level which is 
below the  actual reading level of the textbook . . .
2 .  When schools, school districts, co lleges ,  and universities enroll stu­
dents from the so -ca lled  "disadvantaged" group in regular classes, 
knowing that these students have sufficient cumulative ignorance tha t 
they cannot learn in the regular classes (sic) and are destined for 
fa i lu re .
3 .  When a teacher  allows a  student to leave a course or grade level 
knowing that the student has not ach ieved  the knowledge and  under­
standing , skills, e t c . ,  which are  necessary to enable the student to 
succeed in a subsequent course . . .
4 .  When teachers design or school d istric ts , colleges or universities 
require the ir  teachers to design a teacher-learn ing  situation in which 
a certa in  number or percentage of the students have to f a i l ,  regardless 
of the level of learning.
5 .  When students who are taking a course over for a second time because 
of a low grade are  required to take the entire course over again  . . .
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6 .  When a teacher  purposely misleads the student as to what he or she is 
to s tudy, or is vague and ambiguous about the  learning requirements 
of the course . . .
7 .  When a  teacher  or administrator disciplines a student who is caught 
with a  copy of a  test (without answers) before i t  is g iven .
8 .  When a  teacher fails a student for not answering test items which the 
student's classmates who answered the test items correctly a t  the time 
of the test will forget and not be ab le  to answer correctly a t  a  later 
date . . .
9 .  When a  teacher  starts a  course a t  the beginning of a textbook, knowing 
that some of the students already know part of the course . . „
10. When teachers teach  students certain fac ts ,  how to deal with facts, 
how to in terpolate certain  facts, how to diagnose situations based on 
certain fac ts ,  e t c . ;  then they test the students' knowledge with 
m ultip le-choice test items . . . (28 :p .  67-68)
These ten  examples constitute only a fraction of the identified mal­
practices against students a t  all levels of educa tion . M r. Stewart provided 41 
such activ it ies  which he suggests are  present in today's schools.
From this work, i t  may be important to look next a t  a  recent pub lica­
tion which has been cited  previously in this rev iew , Avoiding Teacher M alprac­
tice  (Rennard S trick land , J an e t  F. and William R. Phillips, 1976). This work 
discusses some of the current judicial actions and  provides a checklist for ed u ca ­
tors to follow in attempting to avoid malpractice ac t io n s .
O ne final author should be mentioned for his discussion on the ramifi­
cations that such malpractice actions might have on the entire educational 
system. William R. Hazard 's work "The Law and Schooling, Some Observations 
and Questions" (1976) and his a r tic le  on "Schooling and the Law, Reflections 
on Social Change" (1976) project possibilities and probabilities for the
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educational community when malpractice actions are considered. (53:pp. 307- 
332; 54:pp . 417-440)
Some applied  research has been iden tif ied , and there 's  no doubt other 
works exist that could be counted in this partial list; however, evidence is pro­
vided that the original variable  which could have created a void for this a re a ,  
and could have restricted research or investigators, has been overcom e. In 
add ition , from a remarkably early period, it would appear that the subject has 
been reviewed with interest and concern , with a causal relationship having been 
developed between the movement of accountability  and the punitive action  of 
m alp rac tice .
Summary
The review of the rela ted  literature has offered a body of data  rela ted  
to the area of educational m alprac tice .  What might have been considered as 
an  area rela tively  void of information has y ie lded  some results. This in no way 
implies that the topic of educational malpractice has had the degree of trea t­
ment of reports, research and investigations that can be observed for such issues 
as school f inance , in tegration , or even the human and civil rights of school age 
ch ild ren . What has been observed is an apparently growing body of published 
works which is in itia ting  a  complete discussion of a  potential future problem for 
education . . . m a lp rac tice .
CHAPTER III
RESEARCH DESIGN AND PROCEDURE 
Introduction
Educational accountab ility  is now recognized as a  viable force affecting 
the educative process. This relatively new evaluative system has emerged with 
such an impact tha t time has not permitted an identification for all the compo­
nents for this system. However, one feature of the accountability  movement 
which has received national a ttention and reported interest across the nation is 
educational m a lp rac tice .
During 1972, this term was used to describe the consequences of the 
efforts of certain educators associated with the San Francisco Unified School 
D istric t. Peter W . Doe, a recent graduate of this school system, a l leged  that 
these educators were guilty of misrepresentation, breach of con trac t,  and a  series 
of other professional misconducts which had left him functionally i l l i te ra te .
The introduction of one such court action probably would not have  
prompted many persons to be seriously interested or concerned with this to p ic .
The Peter W . Doe case was followed by a similar action in the state of New 
Y ork. These court proceedings were then supported by the statements of an 
e lec ted  national representative who contended that educators should be held 
accountable  for the "outcomes" of their work. Add to this concept the mounting
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evidence that a number of secondary school students throughout the nation were 
not achieving a t  a  rate  equal to past generations and  there is , a t  present, a  basis 
for such legal positions.
Based upon this brief introduction of the sub jec t ,  it may be appropriate 
to inquire: What is educational malpracti c e ,  and what is the present status of 
this issue within the nation a t  this tim e?
Design of the Study 
In order to determine the present status of the concept of m alpractice ,  
it was discovered tha t three possible investigative avenues were availab le : (1) 
the present status of educational malpractice in terms of the general professional 
literature that discussed this topic; (2) the present status in terms of the research 
literature in education; and , (3) the present s ta tus in terms of the actual existence 
of the term in state statutes or codes.
The gathering of data from these three sources necessitated some means 
of classifying and categorizing the data so that a statement as to the current 
status of the topic could be established. To accomplish th is ,  five basic questions 
served to guide the investigation: (1) To what extent do minimum competency 
requirements needed to obtain a high school diploma now ex is t?  (2) To what 
ex ten t do official statements and descriptions of educational accountability  
ex is t?  (3) To what ex ten t do statements, s ta tu tes ,  or codes exist describing 
malpractice and educational tort liab il i ty?  (4) To what extent does interest 
exist in the topic as defined among educa to rs , lay persons, and public 
o ff ic ia ls?  (5) To what ex tent does this topic appear to be a  concern for the
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present or immediate future among those in educa tion?
A preliminary review of the literature rela ted  to this topic had sug­
gested this investigative research outline and had ,  add it iona l ly ,  provided some 
positive rationale for the ir  inclusion in the s tudy. When the first question was 
listed: Has your s ta te  enac ted  S tate Statutes or Codes describing minimum com­
petency requirements needed to obtain a high school diploma?, evidence could 
be obtained from the Colorado Project, and from initia l research by a number of 
investigators who had suggested the same question on this feature of educational 
accountability ; how ever, the term ranged in definition from fiscal management 
to instructional com petency. Due to the wide variety  of responses provided this 
question, it was fe lt  tha t the idea of required educational expectancy for stu­
dents should be provided further a t ten tio n .  The preliminary review of literature 
also suggested th a t ,  if educational malpractice was to assume a  dominant role in 
the structure of the educational system, then the process must be quantif ied . It 
was apparent that this a r e a ,  labeled as minimum com petency, had been suggested 
as a  possible method to partially  quantify the educational process; thus, educa ­
tional malpractice could derive its origin from the enactment of such state 
d irec tive s .
The next question addressed the companion idea to minimum compe­
tency— educational l ia b i l i ty .  It had been hypothesized th a t ,  if there was a  
thrust by state judicial or legislative groups to provide direction to schools on 
the expected output for these institutions, then there quite probably would be 
directives which could enforce any minimum educational expec tancy .  The
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questions from this area  were: Has your state enac ted  any State Statutes or Codes 
describing: (a) educational m alp rac tice?  and (b) educational tort l iab il i ty?  
Considerable attention had been found in the literature  on the feature of tort 
liability  for all persons in our soc ie ty ,  including educa to rs . This primarily en te r­
ta ined the position of physical injury or personal harm; how ever, it was again  
hypothesized that such a  s tatu te  or code could easily be applied  to cases involv­
ing reported professional n eg l igence ,  constitutional deprivation of human rights, 
and breach of state statutory obligations. It was believed  that if the educative  
process was being seriously considered with respect to the expected  output, and 
a thrust had been in itia ted  to hold professionals in the field  accoun tab le ,  there  
must be some description for this accountability  movement.
The third question requested information on the interest level that could 
be ascertained from a specific reg ion . This question asked: Has there been any 
demonstrated interest in your locality  on this topic (educational malpractice) by 
educators, lay c itizens, or public officials?  It was s ta ted  that this interest 
could have been provided by news releases, professional a r t ic le s ,  speeches, or 
the l ik e .  From a response to this inquiry, inferences could be made on two 
central elements of this to p ic .  First, the interest level tha t the  general public 
v/as presently displaying toward the schools; and second , the re la tive degree of 
satisfaction or dissatisfaction that could be observed from the various s ta tes .  It 
had been projected that the entire educational accountab ility  movement was of 
a very recent origin. In less than one decade , this force had a ltered  some 
features of the educational process. Public interest and reaction had been
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identified  as one force which had created the accountab ility  movement. Public 
in teres t,  it was fe l t ,  could also propel educational malpractice legislation into 
ex is te n c e .
The fourth inquiry proposed to investigate another profile feature of 
educational m alpractice . This question asked: Have any individuals from ou t­
side of your s ta te  brought information to your community on the issue of educa­
tional m alp rac tice?  The position that had been taken was again  hypothetical in 
n a tu re .  Restraining forces, in the form of group in terven tion , may be present to 
restrict the enactment of any provisions governing educational m alpractice . It 
was believed important to investigate the possibility tha t this force in American 
education existed and ,  if it d id ,  then the dimensions for this ac t iv ity  must be 
investiga ted . If there was a  movement to prevent the establishment of malrpac- 
t ice  legislation, then this needed to be identified . If no ac tiv ity  existed, and 
educators and other interested citizens were not providing this information to 
their colleagues and other c i t izen s ,  then the restraining forces to limit or curtail 
this movement were nonfunctional.
The fifth question d irec ted  to the survey respondents requested an 
impression on the possible future for educational malpractice s ta te -enac ted  
statutes or codes. This question asked: Do you consider this topic of educa­
tional malpractice a concern for educators for the present or immediate fu ture? 
From all the theoretical assumptions that had been made, and  for the work that 
had been completed to identify a relationship between the accountability  move­
ment and the punitive forces for this ac t iv i ty ,  there remained one central
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question: Have others drawn some or all of the same conclusions a n d ,  if so , can 
these conclusions, in the form of opinions, be obtained from a survey group.
This review could suggest the status of educational malpractice for 1977, and 
this question could provide information on a possible changing status for the 
fu tu re .
A procedure had then been determined for the purpose of classifying 
and categorizing the information of the study „ This procedure offered a method 
for utiliz ing the three research procedures which had been selected; namely, an 
extensive review of the l i te ra tu re ,  a  national survey effort, and a review of any 
rela ted  investigations which had been completed for this new concept a re a .
Before entering into a description for each of these research efforts, 
the philosophy which has managed the design of this study should be briefly 
exp la ined .  Educational malpractice is a  new concept and an idea that most 
citizens would discuss with some reservations and cau t ion .  Although very much 
a rea l i ty ,  educational malpractice is in an embryonic s ta t e .  The nature of the 
newness and uniqueness of this subject has produced a need to research the topic 
in an unconventional manner. The complexion of the topic  is a ltering  rapidly , 
and what may be a common feature a t  one moment wi 11 be absent the n e x t . A 
traditional study would have required tha t some features of the subject remain 
constant for a period of time to allow for stabilization; the philosophy governing 
this research project has suggested tha t the issue should be investigated prior to 
such s tab i l iz a t ion .  Investigating a  topic  with a set of fluid parameters will 
create  investigative dilemmas and limited research findings; however, to fail to
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attempt such an effort, because of the apparent hardships involved, may deny the 
need to review any social change agen t until the topic has concrete boundaries 
and accep ted  definition and scope . The philosophical position assumed in this 
study is designed around the mobile nature of the topic a n d ,  where changes occur 
during the study, these will be reported . Where constants can be identified , 
these will be described. This investigation offers a profile for educational mal­
practice for the present with its changing structure . For this reason, a degree of 
la titude has been taken with the study design and reporting of the results secured 
from all preliminary investigative work. Deviations in more formally accepted  
study designs and data  reporting can then be a ttr ibuted  to this f a c t .  The belief 
that this topic has the potential for creating such educational change that it 
should be reviewed a t  this t im e ,  even under these conditions, has been the thrust 
directing this research o u tl in e .
Review of G eneral Educational Literature
The first investigative avenue employed for this study utilized the 
general educational literature tha t was related to this to p ic .  When the idea was 
first v isualized , there was an  effort made to discover the origin and limits for 
the to p i c . A preliminary review of the topic produced a  limited amount of 
availab le  literature which specifica lly  discussed educational m alprac tice .  This 
early review d id ,  however, suggest a number of relationships which existed 
between educational malpractice and other related concepts within the educa­
tional process. An outline was then constructed on these relationships, and a
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review of the current li terature was conducted within this framework.
The associations tha t existed between educational malpractice and the 
concepts of educational accou n tab i l i ty ,  minimum educational expectancy for 
secondary students, educator l iab il i ty ,  and rela ted  responsibility factors of 
other professional fields were rev iew ed. Each of these topics had a number of 
subsections, and these divisional elements were also su rveyed .  V/hen a major 
body of data  had been co llected  from these associated a re a s ,  i t  was apparent 
that specific dates could be established as bench marks. The year 1969 is one 
such example for the origin of the accountability  movem ent. Based upon these 
bench marks, the review of rela ted  general educational literature then concen­
trated on developing a chapter which could demonstrate the rise of educational 
malpractice as a force in the educational process. A g a in ,  relying upon the 
identification of common relationships tha t existed betw een the idea of educa­
tional malpractice and parent ideas ,  an  extensive review o f the  literature was 
conducted for the purpose of developing a data base which could partia lly  pro­
file  the current status of this topic for the educational process.
To accomplish this ta sk , li terature was secured from a  number of indi­
vidual searches: (1) general li terature that could be ob ta ined  from a library 
source; (2) literature that could be obtained from a national clearinghouse file; 
(3) literature that could be obtained from a  legal library source; an d ,  (4) li ter­
ature tha t could be secured from private sources. When these data were co l­
lec ted ,  and analyzed according to the categories and classifications tha t had 
been established, the reporting followed the original format th a t  had been
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developed around three  concept elements: (a) the emergence of the concept of 
educational accoun tab ili ty ;  (b) personal accountab ility  for educators; and  (c) 
educational m a lp rac tice .
National Survey Data Collection
When this p ro jec t had been completed, there was an  obvious need to 
obtain information which could not be obtained through the previous procedure . 
There was a need to iso la te  the variables whi ch this process had left unresolved. 
Six distinct source areas could be identified tha t needed  additional investiga­
tion .  These areas inc luded: (1) a  current status position statement on the 
number of states tha t had enac ted  state statutes or codes describing the minimum 
educational expectancy  needed to obtain a high school diploma or graduate 
certificate; (2) a current assessment of the current status for any codes or statutes 
describing educational m alpractice or provisions of tort liab ility  with ed u ca ­
tional malpractice features; (3) an appraisal of the  communication method 
existing in each region of the nation which was explain ing educational malprac­
tice  to the citizens of th a t  region; (4) an evaluation of the apparent interest 
that this topic was rece iv ing  from members of each  individual state; (5) a  fore­
cast of the importance tha t each  state 's  citizens were ascribing to this dimension 
of educational accoun tab ili ty ;  and, (6) the iden tif ica tion  of state statutes or 
codes that could govern m a lp rac tice .  This last a rea  would attempt to obtain 
information on legislation that was in a formative s tag e ,  or measures that had 
been presented to s ta te  governing agencies and met with preliminary success or 
re jec tio n .
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To secure this type of new information, a survey instrument was 
developed which specifica lly  addressed each of these informational needs.
After the survey instrument had been prepared, the next step was to se lec t a 
survey group that would provide the information which would aid in this investi­
g a t io n .  The educational system of this nation is controlled by each of the ind i­
vidual states; therefore, this governance alignment produced the first divisional 
arrangement for selecting group respondents. The next matter to be determined 
was the number and identification  of the citizens from each state who could pro­
vide input on the questions employed in the survey instrument. Careful consid­
eration was provided this final selection of individual respondents. It was 
determined that the jury which was finally se lec ted  must meet the following 
crite r ia : (1) each respondent must be familiar with the educational system of 
the individual state; (2) each  respondent must have had an opportunity to discuss 
educational issues with a  sufficiently large number of other individuals from 
within the state so tha t some opinion could be derived from a  reasonably large 
segment of the state 's  population of educators or lay citizens; and , (3) each 
respondent must be in a  position that could be a ffec ted  in some manner by the 
enactment of educational malpractice state statutes or codes.
The educational community was one unit of society where persons 
could be found who could meet all the listed criteria ; however, this group was 
of such a  size that it would be necessary to se lec t a specia lized  random 
sample of persons from the  educational professions if the investigation was to 
approach m anageability . Individual teachers and administrators, as well as
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other specia lized groups within any school system, may have a  limited associa­
tion with individuals outside their immediate lo c a l i ty .  Because of this v a r iab le ,  
it  was then decided to survey a group of educators who could meet the second 
identified crite r ion . With this determination, it was possible to isolate two such 
groups of individuals: firs t,  the executive director or secretary for the state  
affiliates to the N ational Education Association; an d ,  second, the executive  
d irec to r ,  secre tary , or coordinator of the state affil ia tes  to the National Associa­
tion of Secondary School Principals. It could be observed th a t ,  with the s e le c ­
tion of these groups, the geographic division of the  country had again  been 
broken down by state l e v e l . Such a division not only provided a manageable 
arrangem ent, it also provided a  method in which this issue could be reviewed 
within each individual governing un it ,  the s ta te .
This survey group could provide some significant information; y e t ,  this 
information would come from only one highly spec ia lized  group of individuals. 
Therefore, to secure additional data from still another source, a third survey 
group was needed . The states had been se lec ted  as the geographical divisional 
arrangem ent, so it was fe lt  th a t ,  if the report was to have consistency, this 
same arrangement should be m aintained. With this variable in mind, and  a need 
to have data from a  source tha t could meet the established standards, it was 
decided to survey the Attorneys G eneral from the 50 s ta te s . The courts had been 
asked to rule on the merits of the charges brought against certain school 
employees, and the idea that states might be in a  posture to enact state statutes 
or codes describing the expectancy for schools contributed to the support for
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selecting this group.
One hundred and fifty potential respondents were then identified who 
would be requested to supply information re la ted  to the six source areas needing 
further c la r if ica tion . These three different respondent groups could offer the 
distinct possibility that three individuals would be surveyed from three different 
sections of each geographical region of the s ta te ,  thus providing an opportunity 
for the survey to canvas a major portion of the entire nation .
Review of Educational Research
The final investigative procedure to be employed was an attempt to 
identify applied research tha t had been conducted on this top ic .  Applied 
research, in this ins tance , would amount to any study which had been under­
taken to identify any of the following features: (1) definition and analysis of 
educational malpractice which could demonstrate the existence of such conduct 
within the educative process; (2) research which demonstrated the possible 
consequences of m alpractice state statute or code enactment as produced by a 
comparison of re la ted  professional ac tiv ity  where there  is supportive evidence; 
and , (3) any research which had been conducted on the  effect that malpractice 
legal actions or statute enactment had produced for any given region or s ta te .
In attempting to isolate this type of d a ta ,  it  was determined that the 
uniqueness of the study must permit some la titude in identifying this social 
research . This la titude would then legalize any attempt by other investigators 
to apply any research procedures to this to p ic ,  whether by statistical measure 
or inferential analysis . The only limiting parameter placed upon this search
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was tim e. It was considered essential that the information from this area  be 
produced within the same general time period as that reviewed in the general 
professional l i te ra tu re— 1969 to 1977.
Data Treatment
For the purposes of this study, descriptive data regarding the dimension 
of the current status of the concept of educational malpractice were obtained 
from three sources: (1) rela ted  general professional literature; (2) responses to 
the questions from three identified survey groups; an d ,  (3) rela ted  research 
findings.
The data  obtained from the examination of the professional li terature 
was reported. This was followed by the data  from the three sample groups 
responding to the questions supplied on the survey instrument. The completion 
of the data collec tion  was made with a review of the availab le  research devoted 
to this top ic .
O nce  the ava ilab le  data had been ob ta ined , this information was 
subjected to an analysis based upon each of t h e  suggested component features 
for the concept of educational m alpractice . These elements included: (1) 
negligence; (2) constitutional deprivation; an d ,  (3) breach of state statutory 
responsibility or du ty .  This required that each  of the investigative searches 
review each of these elements and report the information which had been 
obtained in relationship to each of the identified  features of educational mal­
p rac tice ,  neg ligence ,  constitutional depriva tion , and breach of statutory 
responsibility or d u ty .
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Conclusions, recommendations and predictions based upon these 
comparisons were then reported in Chapter V of this study.
Summary
This chapter has described the development of the investigative model 
and the manner in which the data has been reported . It should be noted th a t ,  
throughout this design of the study, there  has been the need to make subjective 
inferences and to draw theoretical conclusions regarding the information tha t was 
availab le  for rev iew . The foregoing description has described, in some d e ta i l ,  
the method employed for obtaining information re la ted  to this subject of educa ­
tional m a lp rac tice .  Such information will be used to answer the questions posed 
originally as a  statement of the problem. These same responses will be used to 
suggest possible consequences if educational malpractice interest and possible 
legislative enactment continues a t its current p a c e .  The design of this study is 
not trad itional,  for such a  formal procedure would restrict the full u ti liza tion  of 
inferences and the reporting of possible social events without supportive ob jec­
tive d a ta .  Y e t ,  social educational consequences predicted for the future can 
have no such ob jec tive  basis of fact an d ,  if  we wait for such a t im e, then we 
cannot a l te r  even ts ,  merely report history.
CHAPTER IV
ANALYSIS AND FINDINGS OF THE STUDY 
Introduction
The data  tha t will be analyzed  in this chapter have been co llec ted  
from a  variety of independent sources. A brief description of these source areas,  
and the type of information secured from each investigative search , may provide 
a degree of c larif ica tion  in discussing the analyses and findings for this study,. 
The original study question to be answered was: G iven  the projected 
possibility of educational malpractice legislation applicable to the  contractual 
and statutory obligations for certif ica ted  educational personnel, what is the 
current status of educational malpractice legislation presently affecting the 
nation's secondary schools? In an effort to compose a  response for this inquiry, 
there existed a  need to first determine the definition and parameters surrounding 
this re la tively  new educational concep t.
When an analysis was undertaken to  determine the specific  areas of 
agreement on the definition and scope for this subject,  the authors c ited  in the 
chapter on rela ted  literature offered the following ideas.
Definition of the Term—Educational M alpractice
1. The Accountability Movement for the nation's educational system
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has been the force which has brought the idea of educational 
productivity to the atten tion  of the  American educational con­
sumer •
2 .  A factor of responsibility (for providing an educational service) 
has been an understood assumption by the citizens of this nation 
who support the educational agenc ies .
3 .  With the idea of responsibility of educational serv ice ,  there 
o rig ina ted , in the la te 1960s, a new dimension for this fac to r .
This component of responsibility was labeled educational output 
or consequence.
4 .  When the element of educational output or consequence was 
identified for educational productivity , there was a second factor 
that became obvious to individuals offering a definition of ed u ca ­
tional m alpractice .  This emphasized the idea th a t ,  if the output 
or consequence of education was not met, parties to the educative 
process might be liable for their conduct.
5 .  With the interjection of this fea tu re ,  those defining the term 
invited the public to consider a  punitive action  which could 
enforce the component of l iab il i ty .
6 .  Educational m alpractice, by considering these important prin­
cip les ,  would be addressed by other governmental agencies who 
were in a  position to judge the results of the educational en ter­
prise . This would occur with respect to individual consumers.
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7 .  The Accountability Movement within the educational system has 
caused the general public to question the results of educational 
progress when these outcomes are balanced against the costs 
required to maintain the insti tu tion .
The consistency with which these ideas recur through the work of those 
individuals that were seeking a definition to this new term would suggest that the 
definition offered by Stephen J .  Knezevich (as cited in Chapter II) might prop­
erly summarize these concept segments into a workable definition . In essence, 
what the researchers had found agreement on was: The secondary schools of this 
nation, through a  period extending for over a d eca d e ,  had been requesting 
increased revenue to cover the spiraling costs of maintaining the public secondary 
schools. These costs had , in part,  been provided; however, during this same 
time in te rv a l , there had been a dec line  in the output or consequence of the edu­
cation process for secondary students. This decline  in achievem ent had caused 
some citizens to question the work of professional educators. These parents and 
students were convinced that these educators were responsible for the apparent 
lack of educational skill a tta inm ent, and thus libelous for this nonproductive 
s ta te .  It was further concluded, by some c i t izen s ,  that if individuals are  liable 
for their conduct and apparently fail to be responsible in a manner expected  by 
either law or trad ition , these persons must stand to account for such misconduct.
It was then deduced tha t if a person had been harmed or injured as a  result of 
the actions of any responsible party ,  that responsible individual could be held 
to pay for any damages caused to another person. Educational agency failure to
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achieve an expected standard of output was then attributed to those who worked 
in the profession; thus, these educators could be held accountable for their con­
duct and should be required to correct the harm they had purportedly caused „
Scope for the Term— Educational M alprac tice
The scope of this new accountability  factor was more difficult for many 
investigators to describe . For this reason , only slight agreement could be iden­
tified for this fac to r .  Although the idea of literacy has some accep ted  meaning, 
and only varies with the connotation placed on the term by any w riter, there was 
some agreement on the standard of proficiency which would be required of youth 
who were exiting the public secondary schools for the purpose of obtaining 
employment or continuing their educational pursuits a t  a  post-secondary institu­
tion . When researchers discussed these two variab les , there was some agreement 
on the level of proficiency that must be obtained for each of these desired 
interests. Some authors cited in the section devoted to related literature sug­
gested, as did G eorge Weber, that the ab ili ty  to successfully perform eighth 
grade verbal and numerical tasks could constitute basic li te racy . For any stu­
dent who would be entering the employment market, or wishing to continue 
training in a  spec ia lized  a rea ,  the academ ic achievem ent level would begin 
with this minimum and continue through proficiency levels in verba l ,  numeric, 
and subject skill mastery through grade levels of 10, 12, or more years of 
schooling a
The parameters for discussing the new educational m alpractice issue
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were considered within the features of two elements: First, a li teracy standard 
that would permit any person who had gained skills necessary to enter an indus­
trial society without a  disability in coping with routine living requirements; 
second, for those graduates of any public secondary school who wanted to seek 
immediate employment, or continue their formal training into a post-secondary 
institution, their academ ic achievement would permit such a move without any 
hardship or d if f icu lty .  Agreement for these features could be observed in the 
statements presented in the second chapter of this study.
A general author agreement was then discovered on the manner of 
stating educational accomplishment. This was signified through the awarding of 
a  high school diploma which would a ttes t to basic skill attainm ent in not only 
the verbal and numeric academ ic areas bu t ,  in some instances, this document 
would purport to demonstrate the level of proficiency tha t the graduate had 
atta ined  in vocational or occupational tra in ing .  Now in question, the diploma 
had held this meaning during the past.
There was some further agreement among the authors on this topic for 
the  classification of special (handicapped or disadvantaged) students . The gen ­
eral theme presented in these discussions of educational malpractice showed 
consistency on the type of student being considered. This was the person who 
had demonstrated some measure of ability to comprehend those activ it ies  that 
were being presented in a  formal learning environment a n d ,  further, it consid­
ered only those students who had not necessarily ob jected  to the educational 
system by any observable a c ts .
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There was some additional agreement by the authors reviewed tha t not 
only was citizen literacy a proficiency standard which schools should m eet,  
c itizen  literacy was, in fa c t ,  the purpose for establishing the public school 
systems. This agreement produced a statement by a number of authors tha t pur­
pose and expected educational success were identical in na tu re .
When the limits of the scope of educational malpractice were reduced 
to definable terms, and agency failure was discussed in terms of purpose or ou t­
comes, review of the literature provided the following general areas of consis­
te n ce ,  especially when the educational agency or educators had apparently 
failed to meet the standard of expectancy required in the performance of the ir  
du ties . This reported failure was most often listed as:
1. N eg ligence— this was a reported failure on the part of educators 
to properly discharge their responsibilities as outlined by the 
theory of the "duty of care" doctrine and as stipulated in con­
tractual provisions. This negligence was further delineated  into 
the following areas:
a .  M alfeasance—Any action taken by educators during the 
performance of their duties which could be considered wrong 
or unlawful in na tu re .  Such an a c t  might be providing 
improper learning materials and incorrectly reporting the 
progress of pupils' academic ach ievem ent.
b .  M isfeasance—Any unlawful ac t  conducted under the guise 
of proper conduct supported by implied law . Such an ac t
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might be described as presenting educational materials to any 
student tha t would be above the expected educational pro­
ficiency level for that individual s tuden t.
c .  N onfeasance— The willful neg lec t in performing a specific 
contractual obligation or duty specified by standards of moral 
or e th ica l conduct.  Such an a c t  might involve the "social" 
promotion of any student to a  higher grade leve l,  or from 
school without the required achievem ent le v e l .
d .  Misrepresentation—A false or fraudulent impression provided 
by any individual for the purpose of personal g a in . Such an 
a c t  could easily be interpreted as the reporting of grades for 
an individual or a group of individuals which were incon­
sistent with the "true" academic progress of these individuals 
in an effort for the educator to demonstrate employment 
success, thus deriving some g a in ,  e ither financial or a c a ­
dem ic, from the exercise .
2 .  Constitutional Deprivation—This is a restraint which will inhibit 
any individual from enjoying the individual and human freedoms 
and rights guaranteed  by the Federal and S tate Constitutions. This 
doctrine was partia lly  described by the ruling in Brown v .  Board 
of Education (1954) a n d ,  although this case was directed toward 
educational opportunity , an analogy was quickly developed for 
this doctrine and the apparent failure of schools and their agents
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and employees to properly educate some students, thus causing 
an educational restraint of "life opportunities,,"
3 .  Breach of Statutory Duties—This idea created the concept th a t ,  as 
some states had enac ted  minimum competency standards which 
students must meet before they would be granted a  diploma, it was 
considered by some educational researchers and legalists tha t such 
laws constituted a duty required for the proper discharge of a 
professional co n trac t .
O nce  a  list of limits had been defined for the specific study question , 
there was an  apparent need to conduct an intensive search for new data on the 
to p ic .  Through the attem pt to identify the definition and scope for this concep t,  
it was discovered that a  review of the current published and unpublished work on 
this top ic  could not provide any summary statements on the legislative enactment 
status for this new feature for educational acco u n tab i l i ty .  N or could any infor­
mation be collected  which might suggest the interest tha t c itizen  groups, sta te  
legislators, or educators were directing to this rapidly expanding educational 
cond ition . Evidence existed that the parent concep t,  educational accoun t­
a b i l i ty ,  was being addressed by a number of state governmental agenc ies .  These 
facts then contributed to the demand to gain information on this phase of the 
educational malpractice question . A survey was developed which could be pro­
vided to a random sampling of persons in this nation who might provide re liab le  
information related to the to p ic .  This survey instrument (Appendix A) has been 
described, in some specific d e ta i l ,  in the section devoted to a  description of
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the procedures; however, to again provide clarity  for this chap ter ,  a brief 
recapitu lation  will be m ade.
Survey Design
The survey instrument was designed to obtain a professional opinion on 
the legislative status for educational m alpractice .  To secure a response to this 
single question, it was necessary to describe, in p a r t ,  the new concept and to 
request responses to a number of rela ted  questions. These questions were: (1) 
What is the present enactm ent status of state statutes or codes describing minimum 
educational competency for students within each s ta te ?  (2) What is the interest 
level that this topic is generating within each surveyed s ta te ?  a n d ,  (3) What 
are the predictions for future implications for education if malpractice statutes or 
codes are  enac ted ?
Survey Data on Related Inquiries
An analysis of the responses received for the companion inquiries 
rela ted  to the study question provided the following information. The state 
affil ia tes  of the N ational Education Association, the state  affiliates of the 
N ational Association of Secondary School Principals, and the Attorneys G eneral 
for the 50 states clearly  agreed (by their responses) that there had been little 
a tten tion  provided to the specific topic of describing minimum competency stan­
dards required for obtaining high school graduation s ta tus .  While there was 
consistency of agreement on the status of legislative enactment within each  state  
for this a r e a ,  there was an  indication that a  small percent of state governments
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had specifically  addressed this question . Supportive e v id e n c e  for this assertion 
can be found in Appendix D.
Table 1 is provided to summarize the responses r e c e iv e d  for the first 
question of the national survey. This question , d i re c te d  to  th ree  members from 
each s ta te ,  demonstrated a high degree of consistency b e tw e e n  these three state 
survey respondents, plus an additionally  high degree  of a g re e m e n t  among the 
three different survey respondent groups.
TABLE 1
ANALYSIS OF GROUP RESPONSES FOR THE Q U ESTION :
HAS YOUR STATE ENACTED STATE STATUTES OR CODES 
DESCRIBING MINIMUM COMPETENCY REQUIREMENTS 
NEEDED TO OBTAIN A HIGH SCH O O L D IPL O M A ?
RESPONDING
GROUP
SURVEY
RETURN
ITEM RESPONSE ITEM RESPONSE 
PERCENTAGE
IDENTIFICATION IN YES N O N O  REPLY YES N O N O  REPLY
STATE AFFILIATE 
OF NEA 40 8 32 0 20 80 0
STATE AFFILIATE 
OF NASSP 39 6 33 0 1 5 .4  8 4 .6 0
STATE ATTORNEYS 
GENERAL 34 8 25 1 2 3 . 5  7 3 .5 2.9
In an attempt to discover re la ted  inform ation on th e  possibility that 
educational malpractice legislation might be e n a c te d  by th e  various states, the 
national survey held a question direc ted  sp ec if ica l ly  to th is to p ic .
This inquiry requested the respondent to p rov ide  a n  opinion on the
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interest level tha t might be observed from within the respondent's home state  on 
the issue of educational m alpractice . It had been observed tha t a  number of 
malpractice cases involving educators had b e e n ,  or were presently b e in g ,  pre­
sented to the judiciary for review and a c t io n .  Table 2 describes the total 
responses obtained for this inquiry.
TABLE 2
ANALYSIS OF GROUP RESPONSES FOR THE QUESTION: 
HAS THERE BEEN ANY DEMONSTRATED INTEREST IN YOUR 
STATE O N  THIS TOPIC BY EDUCATORS, CITIZENS, OR 
PUBLIC OFFICIALS? (THIS INTEREST COULD HAVE BEEN 
PROVIDED BY NEWS RELEASES, PROFESSIONAL ARTICLES, 
SPEECHES, ETC.)
RESPONDING
GROUP
SURVEY
RETURN
ITEM RESPONSE ITEM RESPONSE 
PERCENTAGE
IDENTIFICATION IN YES N O N O  REPLY YES N O N O  REPLY
STATE AFFILIATE 
O F NEA 40 20 19 1 50 4 7 .5 2 .5
STATE AFFILIATE 
OF NASSP 39 22 17 0 5 6 .4 4 3 .6 0
STATE ATTORNEYS 
GENERAL 34 21 11 2 6 1 .8 3 2 .4 5 .9
Where there had been a  negative response for the first inquiry , this did 
not hold true for this question of the survey. O f  the responding groups, the 
highest interest rate had been observed by the respondents representing the 
Attorneys G e n e ra l . This 61 .8%  response figure was closely followed by a 56 .4%
84
figure of the respondents from the N ational Association of Secondary School 
Principals who indicated  that there w as, in their opinion, a high interest level 
in this topic among the citizens of their respective s ta tes .  The respondents from 
the National Education Association provided a close percentage (50%) interest 
on this m atte r .  Table 3 provides a  summary analysis of the findings for this 
question.
TABLE 3
ANALYSIS OF TOTAL GROUP RESPONSES FOR THE 
QUESTION: HAS THERE BEEN ANY DEMONSTRATED 
INTEREST IN YOUR STATE O N  THE TOPIC BY EDUCATORS, 
CITIZENS, OR PUBLIC OFFICIALS? (THIS INTEREST 
COULD HAVE BEEN PROVIDED BY NEWS RELEASES,
PROFESSIONAL ARTICLES, SPEECHES, ETC.)
TOTAL SURVEY ITEM SURVEY ITEM
RETURN RESPONSE PERCENTAGE
SURVEY ITEM IN YES N O  N O  REPLY YES N O  N O  REPLY
NUMBER THREE 113 63 47 3 55 .8 4 1 .6  2 .7
When a  geographic analysis was conducted on these returns, no regional 
trends could be observed where one section of the nation may be experiencing 
more interest than a n o th e r» The respondents reporting from the 50 states demon­
strated a  degree of agreement on this to p ic .  When the results were ana lyzed  for 
a composite response from three individual s ta tes , the three respondents from 
California , Massachusetts, and Texas all demonstrated uniform agreement on 
the interest level tha t was being displayed in their s ta tes .  Such agreement was
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important to observe in the respect that these individuals had apparently been 
exposed to some ac t iv e  interest by citizen  groups, news reports, speeches, or 
similar public announcements. This interest could then offer predictive possi­
b ilities for these three s ta tes .
Question number four of the survey instrument was designed to obtain 
information on the degree to which information regarding educational malprac­
tice  was being transmitted from one state or locality  to ano ther .  An attempt was 
being made in this inquiry to ascertain if there was: (1) any  national dissemi­
nation of information from a local point to all states on the issue of educational 
malpractice; a n d ,  (2) to de term ine , if possible, if news releases, syndicated 
columns, or speeches from prominent persons had brought this topic  to the a t te n ­
tion of several individual s ta tes .
This question once again asked for an opinion, and no distinction was 
attempted to define the manner in which this information would have been pre­
sented or whether the local state had requested such d a ta .
An analysis of these data  indicated tha t a  very low percentage of the 
respondents could answer the inquiry in a positive manner. Twenty-four of the 
total 113 responses ind icated  tha t there had been some information provided by 
an individual(s) from outside their s ta te .
Each of the responding groups demonstrated a  high degree of agreement 
on this question. Some of the comments published on the survey form, or pro­
vided through a separate le t te r ,  however, ind icated  that the vagueness of the 
inquiry had caused some respondents to omit the answ er. O ther comments stated
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that this question was too suggestive and no proper response could be offered.
Table 4 provides a  general summary of the responses obtained for this
question .
TABLE 4
ANALYSIS OF GROUP RESPONSES FOR THE QUESTION:
HAVE ANY INDIVIDUALS FROM OUTSIDE OF YOUR 
STATE BROUGHT INFORMATION TO YOUR COMMUNITY 
O N  THE ISSUE OF EDUCATIONAL MALPRACTICE?
RESPONDING
GROUP
SURVEY
RETURN
ITEM RESPONSE ITEM RESPONSE 
PERCENTAGE
IDENTIFICATION IN YES N O N O  REPLY YES N O N O  REPLY
STATE AFFILIATE 
OF NEA 40 5 34 1 12.5 85 2 .5
STATE AFFILIATE 
OF NASSP 39 10 26 3 2 5 .6 6 6 .7 7 .7
STATE ATTORNEYS 
GENERAL 34 9 16 9 2 6 .5 47.1 2 6 .5
When a composite analysis is made for all respondents who reported on 
this question, the results provided a  consistent agreem ent. It could be deter­
mined, from this composite analysis , that information on educational malpractice 
was not being generated from outside the boundaries of most s ta tes .  It could 
further be suggested that there was no national effort by a special interest group 
to publicize the educational malpractice issue. This can be seen by 66% of the 
respondents indicating that l i t t le  or no information had been brought to their 
community by persons from outside their respective s ta tes .  Table 5 will provide
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evidence to support these statements and w ill ,  add itionally ,  ind icate  tha t 21% 
of all survey respondents suggested that information from some other source was 
being provided citizens within their reg ion .
TABLE 5
ANALYSIS OF TOTAL GROUP RESPONSES FOR THE QUESTION: 
HAVE ANY INDIVIDUALS FROM OUTSIDE OF YOUR STATE 
BROUGHT INFORMATION TO YOUR COMMUNITY O N  THE 
ISSUE OF EDUCATIONAL MALPRACTICE?
TOTAL SURVEY ITEM SURVEY ITEM
RETURN RESPONSE PERCENTAGE
SURVEY ITEM IN YES N O  N O  REPLY YES N O  N O  REPLY
NUMBER FOUR 113 24 76 13 21 .2 67 .3  11.5
The final re la ted  question posed to the survey groups asked for an 
opinion on the future importance of the issue of educational m a lp rac t ice .  An 
opinion was sought from representatives from three divergent groups who could 
assess the present and future importance tha t this topic may have for the total 
educational system within any given s t a t e . A majority of the respondents from 
each survey group indicated that this was a  concern for the present or for the 
immediate fu tu re .  Seventy-seven percent (77%) of the respondents associated 
with the N ational Education Association saw this as a  concern that educators 
must address in the present or next few y ea rs .  The N ational Association of 
Secondary School Principals' respondents had a  66% agreement on this m atter .
In reviewing the respondents for the State Attorneys G en e ra l ,  58% believed  this 
to be a  concern for educators.
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The results for this survey question are dep ic ted  in Table 6 .
TABLE 6
ANALYSIS OF GROUP RESPONSES FOR THE QUESTION: 
DO YOU CONSIDER THIS TOPIC OF EDUCATIONAL 
MALPRACTICE A CONCERN FOR EDUCATORS WITHIN 
YOUR STATE FOR THE PRESENT OR IMMEDIATE FUTURE?
RESPONDING
GROUP
SURVEY
RETURN
ITEM RESPONSE ITEM RESPONSE 
PERCENTAGE
IDENTIFICATION IN YES N O N O  REPLY YES N O N O  REPLY
STATE AFFILIATE 
OF NEA 40 31 9 0 7 7 .5 2 2 .5 0
STATE AFFILIATE 
OF NASSP 39 26 12 1 6 6 .7 30 .8 2 .6
STATE ATTORNEYS 
GENERAL 34 20 9 5 5 8 .8 2 6 .5 14.7
When a ll respondents are  considered as a composite group, Table 7 
demonstrates that a high level of agreement exists between the three groups sur­
veyed . This level of agreement was demonstrated by the 68% of the total respon­
dents considering this an  educational concern. O nly  27% of the respondents felt 
that this would not be any problem for educators, and 5% of the composite group 
failed to provide an  answer.
From the ev idence obtained for this re la ted  inquiry , there existed a 
majority opinion that this issue would be a problem for education and educators 
within the immediate fu tu re .  This majority opinion, found with all three survey 
groups, implied that the concept of educational malpractice could have an
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important impact on the educational process, as depicted in Table 7 .
TABLE 7
ANALYSIS OF TOTAL GROUP RESPONSES FOR THE 
QUESTION: DO YOU CONSIDER THIS TOPIC OF 
EDUCATIONAL MALPRACTICE A CONCERN FOR 
EDUCATORS WITHIN YOUR STATE FOR THE PRESENT 
OR IMMEDIATE FUTURE?
TOTAL SURVEY ITEM SURVEY ITEM
RETURN RESPONSE PERCENTAGE
SURVEY ITEM IN YES N O  N O  REPLY YES N O  N O  REPLY
NUMBER FIVE 113 77 30 6 68.1 2 6 .5  5 .5
When the survey results had been evalua ted , and there appeared to be 
a possibility tha t this dimension of the educational accountability  movement was 
creating a  concern for a number of survey respondents, the next phase of the 
investigation commenced.
An opportunity was extended to each survey partic ipant to make any 
comment that the individual considered relevant to the topic of educational mal­
p ra c t ic e .  Such an opportunity permitted the respondent to develop a  relationship 
between this accountability  feature and other phases of the educative  process. 
Illustrative of these relationships for the educative process are  the following:
1 o Supervision and evaluation of agency employees (NEA Response, 
Minnesota; NASSP Response, M ichigan).
2 .  Supervision for the educational process (NASSP Response,
M aryland).
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3 .  Change in curriculum structure with mandatory special education 
for a ll  exceptional students (NEA Response, Kansas; Attorney 
G eneral Response, C onnecticu t) .
4 .  Total structure change for educational process (NEA Response, 
O k lahom a).
When these factors were subjected to a comparison which had been 
made by researchers investigating this topic (William R. Hazard and Don 
Stewart), there was an  agreement on the possible future consequences for educa­
tion if malpractice actions continued and the judiciary ruled in favor of the 
plaintiff or p aren t .  A summary statement from William R. Hazard will epitomize 
this fa c t .  He quotes:
Recent "consumer" cases, seeking to hold teachers and schools liable in 
damages for their failure to cause children to learn , open up interesting 
consequences for schools a t  all levels . The notion behind such suits (Peter 
Doe v .  San Francisco Unified School District [1973] and laniello v .  The 
University of Bridgeport [1974] are  the two best known cases to date) is tha t 
the schools have a legal duty to cause students to learn and if the student 
fails to lea rn ,  the teachers ,  schools, e t  a l . are neg ligen t.  If the courts 
should decide tha t the duty to teach is breached by a  plaintiff child 's 
failure to learn , the judiciary can be credited with a breakthrough in knowl­
edge of teach ing /lea rn ing  cause and e ffec t—a relationship that has eluded 
serious researchers for years .  The possibilities for extension of the neg l i­
gence theory are nearly endless. (54 :p . 439)
The limited research applied to this area  of education , and the highly 
subjective nature required for this last phase of the investigation, produced only 
limited results. Some general comparison could be developed for what "might" 
occur; however, there existed such a large number of variables that specific  
consequences could be reviewed only as plausible considerations.
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Study Data Analysis and Evaluation 
From this introduction, i t  can be observed tha t the concept of educa­
tional malpractice has three definable parameters. These elements can be labeled 
as: professional negligence; student constitutional deprivation; and ,  professional 
educator breach of statutory du ties .  The introduction offered a  reference to the 
interest level that these three elements a re  receiving within the various s ta tes . 
Two additional ideas that have been advanced in the previous section included 
the notion tha t educational accoun tab ili ty  is the parent concept for educational 
m alprac tice ,  and the information and interest that is being generated within each 
state has come from within tha t sta te  and not from outside sources.
This outline now permits an analysis and evaluation of the specific study 
data  which could describe the current status of state legislative enactments 
governing educational m a lp rac tice .  To complete this division of the study, each 
of the features of educational malpractice (namely; n eg l igence ,  constitutional 
depriva tion , and breach of statutory duties) will be ana lyzed  and evaluated 
within each of the three phases of the study.
G eneral Literature on Professional N egligence
Susanne Martinez and  Peter B. Sandmann, attorneys for the plaintiff in 
the Peter Doe v .  San Francisco Unified School District, may have been the first 
individuals to openly state the charges of negligence associated with the specific 
productivity of a schoo l. (75:pp. 1-3)
G ary Saretsky (1973), reporting on this case ,  stated  that officers and
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employees of the San Francisco Unified School District were charged with 
neg ligence , misrepresentation, breach of statutory duties , and constitutional 
deprivation of the right to an educa tion . (72:p. 589)
John C .  Hogan (1974) followed with the same announcement:
From a w hite ,  middle-class family background, Peter had no physical 
problems or disciplinary problems w hile  in school, and he had a  normal 
a ttendance  reco rd . Now working with a  private tu tor, within six months 
his reading ability  is a lleged  to have jumped two years , which "establishes 
his ab ility  to le a rn ."  The suit contends that Peter N .  Doe graduated 
"unqualified for employment other than the most dem eaning, unskilled, low- 
paid manual labor" and that under California law the school district was 
required to ensure that he met certain  minimum requirements before 
receiving a high school d iplom a. The case "derives its legal basis from 
questions of neg ligence , misrepresentation, and several statutory cla im s."  
(10:p. 132)
G eorge M . Johnson (1969) continues this identification:
Thus, the problems of negligence in the field of education can be con­
sidered in connection with the different relationships involved in the edu­
cation process. (13:p. 132)
From these sources, the idea of professional educational negligence has 
been iden tif ied .  Evidence from the review of related literature clearly  identifies 
the concep t.  There is no question in the works cited  above tha t this concept has 
a realis tic  position in the educative process. Those who have discussed the term;
i . e . ,  Gary Saretsky, George M . Johnson, and John C .  Hogan, have clearly  
labeled the i d e a .
The specific limits of this term , and the degree to which the idea may 
be applied  to any individual educa tor ,  were not so clearly s ta ted .  Some asso­
ciation was developed between this idea of professional negligence and a tort 
liability  which could be described as a  personal injury. In this s i tua tion ,
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Howard C .  Leibee (1965) described the law regarding negligence as:
Essentially, the law of negligence deals with conduct— either ac tion  or 
inac tion—w hich, it  is claimed by the injured person, does not measure up 
to the standard of behavior required by the law of a ll  persons in society . <> .
The historical development of the law of negligence has resulted in the 
development of a group of elements necessary to the successful maintenance 
of a  suit based on n eg l igence .  These elements a r e ,  genera lly ,  as follows:
1 . Duty to conform to a standard of behavior which will not subject others 
to an unreasonable risk of in jury .
2 .  Breach of tha t duty—failure to exercise due c a re .
3 .  A sufficiently close causal connection between the conduct or behavior 
and the resulting injury.
4 .  Damage or injury resulting to the rights or interests of ano ther .
(14:pp. 8-9)
Laurence W . Knowles (1972) extended this definition as it might be
applied  to educators when he stated:
The standard of care that educators must exercise over the ir  students 
is more easily stated than ap p l ied .  It recently  has been defined as that 
of "a person of ordinary p ru d en ce .” But "person" is a generic  term , and 
the courts do not consider a  teacher an ordinary person. A Federal 
Appellate Court in Tennessee adopted the following standard:
N egligence  is the failure to exercise due c a re ,  and this means 
due care under the circumstances of particular situa tions. A 
teacher 's  superiority in knowledge and experience imposes 
responsibilities in his dealing with students which become an 
inherent element in measuring his compliance with the due care 
which is required of him .
It is c lear from the words of the court that an  educator will be held to 
a high standard of care; much higher than an "average" ind iv idual.
(21: p „ 29)
From these works, it can be demonstrated that the concept was succinctly 
stated and had , as its foundation, the idea tha t educators have a "duty of care"
principle to perform.
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G eneral Literature on Constitutional Deprivation
When the current literature is ana lyzed ,  and evaluated  on the compo­
nent feature of constitutional depriva tion , there is a question on the validity  of 
this concep t.  What Susanne M artinez and Peter B. Sandmann first suggested as 
a segment of their court proceeding for Peter W . Doe was questioned by John C .  
Hogan when he noted:
Teachers have little  voice in financing, equipping, or organizing 
schools. There is no constitutional right of l i te racy , and the child himself 
might be guilty of contributory neg ligence .  (10:p . 132)
As can be seen by this statement from John C .  Hogan, there is no 
constitutional right to an education which produces l i te racy .
Even with the provisions outlined in the Brown v .  Board of Education 
(1954), this theme has not been adequately addressed in the literature which was 
rev iew ed. The Brown Decision stated:
In these days, it is doubtful tha t any child may reasonably be expected 
to succeed in life if he is denied the opportunity of an educa tion . Such an 
opportunity , where the state has undertaken to provide i t ,  is a right which 
must be made availab le  to all on equal terms. (15:p . 1)
The idea of constitutional depriva tion , although listed as an element in 
educational m alpractice , has not had an extensive review or treatment by any of 
the authors review ed.
The complex substance of this topic may have contributed to this 
apparent vo id , or it might be attr ibuted  to the degree of difficulty of theory con­
struction which will support the concep t.  In e ither ins tance, the topic has had 
only limited a t ten tio n .  A further lack of support for this element can be
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discovered in the Peter W . Doe case when it was referred to the California Court 
of A ppea l. This elem ent of the civil suit was not specifically  mentioned.
General Literature on Breach of Statutory Duties
The review of the related literature which could provide information on 
the element of educational m alpractice, listed as breach of statutory duties , is 
lacking in the general l i te ra tu re .  It should be mentioned that the right to 
establish, m ain tain , and control the education process within each state has come 
through legal proceedings. These landmark cases would not need identification 
due to their established prominence. Such legal actions have contributed to 50 
separate educational structures. There is variation in the manner in which school- 
age children are adm itted to individual state school systems. There are var ia ­
tions in the methods that these state school systems finance and maintain these 
social agenc ies .  There are identifiable differences in the manner in which state 
school agencies have organized the materials which are to be learned by the 
student populations.
With respect to these individual state educational differences, no 
literature could be discovered which discussed how any educational employee or 
official might be held accountable  for state statutory provisions except in the 
area of a contractual status or tort l iab ility .
G ary M . Little (1974) attested to this fact:
It was only a  short time ago that the legal problems of education were 
almost exclusively business matters and perhaps complying with the general 
mandates of the State Board of Education. Seldom, if ever, was the pro­
fessional educator personally confronted with legal problems other than
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those tha t might surround his contractual status. His role and tha t of the 
courts were well defined and seldom overlapped. Within the school 
community there existed a c lea r ,  supposedly na tu ra l,  order with which 
the courts and others in the general society hesitated to in te r fe re .  Students 
had few , if any , rights other than those defined by educators . Teachers 
were held to a  strict pattern of conformity, and each  building administrator 
was the "law" in his particular domain.
C lea r ly ,  the days when the professional educator could be unconcerned 
with precepts of the law are gone forever. Court rulings expanding the 
rights and freedoms of students and educators, d e l ica te  school-community 
re la tions , and increased bureaucratization of education have all contributed 
to a closer relationship of law and educa tion .
The concept of in loco parentis , which permitted the school to assume 
as much power over TFie student as tha t exercised by the child 's  parents, is 
dwindling in fo rce .  While the school is still responsible for the ca re ,  safety 
and welfare of its students, the  school's parental power to discipline and 
control students has diminished in scope . The community, through the law, 
is redefining the role of the school in the educational process. (16:p. 1)
W hat is being suggested by G ary  Little in this statement has support from 
a number of other authors c ited  in Chapter II ( i . e . ,  Richard S trahan , Joe Huber, 
John I . G oodlad).  The courts had addressed this to p ic ,  and the  structure of the 
school operation had been challenged; however, where the courts had mentioned 
specifically  the rights of both students and  educators, there had been no mention 
made, by either this governmental entity  or the legislative branch, on the limited 
topic of what would constitute a breach of statutory duty on the part of an edu­
cator with respect to educational productivity.
A summary for this section of the investigation had produced the fol­
lowing results:
1 .  Professional educational negligence was an  idea that had received 
some serious a tten tion  by those who discussed this topic in the
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current li te ra tu re .
2 o The term negligence had a number of identifiable components, and 
each of these features was being associated with the "duty of care" 
principle tha t had its origin in common law doc trine .
3 .  Professional negligence was the most serious charge within the  con­
cept of educational malpractice that was being brought against 
educators, for this a llegation  suggested that educators had pe r­
formed in a manner contrary to the standard expected for an  ordi­
nary prudent person.
4 .  The issue of constitutional deprivation had not rece ived  serious 
atten tion  from those authors that were s tud ied . W hat may have 
been an open invitation for some writers to explore had not been 
undertaken . The association tha t could exist between past court 
rulings and the natural birthright for each school-age child  had not 
been developed .
5 .  When the area of breach of statutory duties was inves t iga ted ,  there 
was a void with respect to the area  of educational m a lp rac t ice .  
Considerable attention had been paid to this topic as it attempted 
to describe the relationship tha t existed between the educators" 
contractual status and employment responsibilities tha t would be 
required of an educator with respect to the c a re ,  sa fe ty ,  and 
general welfare of any s tuden t.
O nce  this part of the study had been com pleted, it was then necessary
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to provide attention to the collection  of data which had been obtained from a 
survey of professionals employed in the field of education and a group of legal 
experts serving as the Attorneys G eneral for each of the 50 states of this nation 
who had provided information on these same divisional topics of educational mal­
p rac t ice .  The analysis and evaluation of these data produced the following 
results .
Survey Responses on Professional N egligence
The second question posed to the survey groups had two rela ted  vari­
ab les .  The first variable asked if any state had enacted any provision for 
describing educational m a lp rac tice .  Table 8 summarizes the findings for this 
ques tion .
TABLE 8
ANALYSIS OF GROUP RESPONSES FOR THE QUESTION:
HAS YOUR STATE ENACTED ANY STATE STATUTES OR 
CODES DESCRIBING EDUCATIONAL MALPRACTICE?
RESPONDING SURVEY ITEM RESPONSE ITEM RESPONSE
GROUP RETURN PERCENTAGE
IDENTIFICATION IN YES N O  N O  REPLY YES N O  N O  REPLY
STATE AFFILIATE
O F N E A  40 1 39 0 2 .5  9 7 .5  0
STATE AFFILIATE
OF NASSP 39 0 38 1 0 9 7 .4  2 .6
STATE ATTORNEYS
GENERAL 34 0 33 1 0 97.1 2 .9
99
There was consistency of agreement by the respondents within each of 
the survey groups on the nonexistence of governing statements covering the area 
of possible educational m alprac tice .  This was achieved  afte r  each respondent 
had been provided a  communique explaining the new definition which was being 
applied to this te rm .
It could be observed th a t ,  where there had been some attention paid to 
the area of minimum competency within some s ta tes ,  this position (educational 
malpractice) had not become a consideration of strong in teres t.  O ne notable 
exception exists within these results: A respondent from the State of Florida 
indicated that a legal provision had been established for this state on the issue of 
educational m a lp rac tice .  A concerted effort to identify this apparently new 
statute was fruitless. This lack of data support will c rea te  a serious doubt on the 
validity of this information.
The second phase of the question seeking information on the state 
statutes or codes which might cover the area of educational negligence was 
addressed to the feature of tort l iab il i ty .  It had been observed, in the review of 
related l i te ra tu re ,  that the immunity doctrine for educational agencies had fallen 
in some s ta tes .  With the loss of this barr ie r ,  it was then considered vital to 
review this question with the responding groups to determine if any state  or groups 
of states had enac ted  governing statements to cover this newly created vo id .
The results for this inquiry were somewhat more revea ling . W hether by 
the loss of immunity barrier against legal ac tions , or by other established needs, 
the survey demonstrated tha t approximately 20% of the states ' responses (NEA)
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identified some provision for describing " to r t- l iab i l i ty 11 conditions which could 
exist for state educators. A partial review of these statutes (ones returned by the 
survey) showed that these state statutes or codes were designed primarily to cover 
physical injury of students while such students were under the care of the local 
school system. An example to such a provision can be found in the statu te  pro­
vided by the state of Connecticut which outlines, in some specific d e ta i l ,  the 
"blameless" feature of tort-claims on educational employees when they are con­
ducting their assigned duties .
Table 9 presents the data  recovered on this question and exemplifies the 
high degree of consistency with which the responding state officials have 
reported on the nonexistence of provisions covering this a re a .
TABLE 9
ANALYSIS OF GROUP RESPONSES FOR THE QUESTION:
HAS YOUR STATE ENACTED ANY STATE STATUTE OR CODES 
DESCRIBING EDUCATIONAL TORT LIABILITY?
RESPONDING SURVEY ITEM RESPONSE ITEM RESPONSE
GROUP RETURN PERCENTAGE
IDENTIFICATION IN YES N O  N O  REPLY YES N O  N O  REPLY
STATE AFFILIATE
O F N E A  40 8 31 1 20 7 7 .5  2 .5
STATE AFFILIATE
O F NASSP 39 2 36 1 5 .1  9 2 .3  2 .6
STATE ATTORNEYS
GENERAL 34 4 29 1 11 .8  8 5 .3  2 .9
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It should be noted that there was not only agreement among the indi­
vidual responding groups, there was also a  high degree of consistency between 
individual respondents from the same s ta te .  This can be observed by the response 
percentages, ranging from 77% to a  high of 92% . There was a high indication 
that few states had enacted  state statutes or codes describing educational " to r t-  
l iab ility"—there was some indication that this was being changed .
Survey Responses on Constitutional Deprivation
Although no questions were devised which would ask for specific  data 
related to this to p ic ,  an opportunity was provided for each of the respondents to 
offer comments re la tive to constitutional deprivation a t  the end of the survey 
instrument. W hether by design of the instrument, or for other reasons, no 
relationship was made by the respondents an d ,  even more important, there was 
no response from the survey groups which would provide any new information on 
the possibility tha t educators could be charged with depriving a student of a 
constitutional right which could be labeled as learn ing . This id e a ,  which had 
been presented to educators through legal actions of the stature of Brown v .
Board of Education, did not provide substance for initiating a relationship 
between educational malpractice and a guaranteed constitutional righ t.
Survey Responses on Breach of Statutory Duties
When the survey results were reviewed with respect to this concep t,  
there was a  repea t of the material tha t had been discovered with the review of 
related literature . Breach of statutory duties was considered within the realm of
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contractual and tort c laim s. An analysis of the data  obtained from the responses 
of the Attorneys G enera l will a t tes t  to the accuracy  of this sta tem ent.
The Honorable Robert W . G arvey , Assistant Attorney G eneral for the 
State of C onnecticu t,  provided a  copy of the Connecticu t statute which M r. 
G arvey suggested might provide indemnification for individual educators in 
educational malpractice cases where tort claims a re  requested . In this s ta tu te ,  
Section 10-235 states:
Indemnification of teachers ,  board and commission members and 
employees in damage suits; expenses of l i t iga tion ,  (a) Each board of 
education shall protect and save harmless any member of such board or 
any teacher or other employee thereof or any member of its supervisory 
or administrative s taff ,  and the state board of educa tion , the commission 
for higher educa tion , the board of trustees of each  sta te  institution and 
each state agency which employs any te ach e r ,  and the managing board 
of any public school, as defined in section 10-161, shall protect and 
save harmless any member of such board or commission, or any teacher 
or other employee thereof or any member of its supervisory or adminis­
trative staff employed by i t ,  from financial loss and expense, including 
legal fees and costs, if a n y ,  arising out of any c la im , demand, suit or 
judgement by reason of a lleged  negligence or other ac t  resulting in 
accidental bodily injury to or death of any person, or in accidental 
damage to or destruction of property within or without the school build ing , 
or any other a c t ,  including but not limited to infringement of any person's 
civil rights, resulting in any injury, which acts are  not wanton, reckless 
or malicious, provided such teacher ,  member or em ployee, a t  the time 
of the acts resulting in such injury, damage or destruction, was acting 
in the discharge of his duties or within the scope of his employment or 
under the direction of such board of educa tion , the commission for higher 
education , board of trustees, state agency , department or managing board . 
(Appendix E)
The Honorable William G .  Mundy, Deputy Attorney General for the 
State of Indiana, offered the following citation in conjunction with the survey 
instrument on this topic:
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While Indiana has not enac ted  any statutes dealing with educational 
malpractice per se , we have enac ted  a  general Tort Claims A c t.  Indiana 
Code 3 4 -4 -1 6 .5 -1  e t . s e q .  This ac t  would apply to a  Tort Claim alleging 
educational malpractice against a  school corporation. (Appendix E)
The Honorable Michael J .  Bradley, Special Assistant Attorney General 
for the State of M innesota, stated:
Minnesota has a tort liability  a c t .  Whether that ac t also covers the 
type of ac t ion  you describe has never been determined. (Appendix E)
The breach of statutory duties provision has remained within the area 
of tort claims for personal injury cases.
A summary for this second phase of the investigation had produced the 
following results:
1 „ It was determined that no state had enacted any state statute or 
code which described educational m alpractice .
2 .  S tate statutes or codes had existed for a period of time which 
described "tort liability" provisions that included educational 
agen ts ,  employees, an d /o r  governing boards. Such laws did not 
specifically include the subject under investigation.
3 .  The survey responses did not provide any new information on the 
concept that educators could be charged with a malpractice pro­
vision listed as a constitutional deprivation of individual rights.
4 .  An analysis of the survey instruments which were returned provided 
a  duplication of the data  that was discovered from a review of the 
general professional l i te ra tu re .  Provisions describing "tort 
liability" for educators were obtained from C onnec ticu t ,  Indiana,
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and Minnesota which can serve as examples to this f a c t .
The third phase of the investigation involved a search for any applied 
research which had employed these features of educational m a lp rac tice .  An 
intensive review of the sources ava ilab le  could produce only a limited number of 
authors who had applied  any of these features to a predictive analysis . In each 
of these instances, the term of negligence was used in the work or effort to dem­
onstrate a predictive consequence outline rather than a test for specific outcomes 
directed toward an existing educational agency or system.
Educational Research on Professional N egligence
Don Stewart (1971), in his work Educational M alpractices, the Big 
Gamble in our Schools, identified 41 malpractice activ it ies  that he believed 
would be listed as professional n eg l igence .  Rennard Strickland, Jan e t  Phillips, 
and William Phillips, in their published work Avoiding Teacher M a lp rac tic e , 
presented negligence as the dimension of the concept of educational malpractice 
that would have the greatest im portance. These authors describe the parameters 
of professional negligence in its various forms:
1. Discipline and corporal punishment;
2 .  Student care and safety;
3 .  Learning or student achievement;
4 .  Libel, s lander, and privacy;
5 .  Student civil and personal rights and freedoms;
6 .  Professional conduct before and a f te r  regular teaching hours; an d ,
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7 .  Administration and supervision.
In the work of W illiam H azard , this author offered predictive conse­
quences for the educational community if malpractice actions were found in favor 
of the plaintiff; however, again  the emphasis was on the area  of negligent 
behavior of professional educa to rs . To consider these works as applied  research 
may invite criticism . By employing the most liberal standards associated with 
research, one might consider these findings appropria te . More strict adherence 
to identified research would suggest that no applied research could be found for 
this a r e a .
Educational Research on Constitutional Deprivation
N o research could be identified which discussed this component of 
educational m alpractice .
Educational Research on Breach of Statutory Duties
With the exceptions which have been noted in the previous sections of 
this investigation; nam ely, the existence of judicial actions specifically  
describing tort liability as a  breach of statutory duty and the existence of claims 
involving the contractual status of an educator, no research could be identified 
which would describe this issue with respect to professional output of student 
academic achievem ent.
When a summary is produced for this segment o f  the s tudy, the following 
can be observed:
1. Limited research has been completed for this area which could be
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applied  directly  to the concept of educational malpractice „
2 .  Where there has been some research ac t iv i ty ,  the authors have 
confined the ir  research efforts to the single component of educa­
tional m alpractice , neg ligence .
3 .  Those authors surveyed suggested tha t the consequences of malprac­
t ic e  actions could be of paramount importance to the total educa ­
tional system.
4 .  These same writers further suggested tha t there was ample evidence
to suggest malpractice actions against educators, and the most 
positive actions that could be generated by the professional in this 
fie ld  would be a  description of the specific  purpose and scope of 
the learning activ ities  for each  school agency .
Findings
The findings for this study will be presented in two sections: First, a 
number of general findings will be presented. These items will provide a  histor­
ical background for the study question. The second set will offer the findings of 
the study which can be gained from a comparison of the data obtained through the 
three phases of the investigation .
Historical Analysis of the Background for the Study Question
1. The review of related literature has provided a wide range of
definitions for the educational term , accoun tab ili ty .
2 .  The emphasis, or im pact, that this concept has had on the
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educational system began in the decade of the sixties and has 
continued unabated to the present day .
3 .  Leon Lessinger has been credited with developing the concept and 
applying this ac t iv ity  to the educational process. While taken 
in itia lly  from an industrial/business se tt ing , the educational defi­
nition now possesses many of the same characteristics tha t could 
have been observed for the activ ity  in the business community.
4 .  The accountab ility  movement within the educational system has had 
three propelling forces: These include:
a . Increased school maintenance costs;
b .  Decreased student achievement levels; and
c .  Consumer dissatisfaction with agency opera tion .
5 .  The "immunity barrier" which has protected governmental agencies ,  
including schools, from most legal actions tha t might be initia ted 
by dissatisfied consumers of the educational process has been 
falling in some sta tes .
6 .  With the loss of the immunity standard in some s ta tes ,  the conse­
quences of the actions for educators have been questioned. The 
concept has been advanced that educators (teachers , administra­
tors, educational specialists , and governing boards) are  respon­
sible for all conditions under their d irec t supervision. This 
includes the proper and legal management of agency revenue , as 
well as the consequences of the educative a c t— learn ing .
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7 .  The reported academ ic failure of two recent graduates from high 
schools in the states of California and New York has caused the 
parents of these students to ask the  judicial system to declare  
some educators in these tw o  states guilty of educational mis­
conduct,  labeled m alp rac tice .
8 .  Such action  by citizens is  not without comparison in other profes­
sional fields of endeavor.  The medical profession is now exper­
iencing an increase in the number of legal actions brought against 
members of this group for reported professional misconduct, which 
again  is listed as m a lp rac tice .
9 .  Researchers who have investigated these increased legal actions 
against both doctors and lawyers c ite  three reasons for this rise in 
court cases. These include:
a .  High cost of both medical and legal services;
b .  Consumer dissatisfaction with the immediate results of the 
rendered professional service;
c .  The incompetency for a small percentage of the persons who 
are practicing the profession. This small percentage is, 
however, apparently allowed to continue to work in this field 
of endeavor without serious threat from their professional 
associations.
10. Some educational researchers have drawn an analogy between the 
variables which are present in the related professions of medicine
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and law . The same compelling forces causing concerns for the 
fields of medicine and law are present in the educational system.
11. Differences exist between these three professions; how ever, some 
similarities are  present, and such similarities are used to suggest 
the  rationale  for legal actions against educators for professional 
m a lp rac t ice .
12o O ne  of the similarities, often quoted by researchers in this f ie ld ,  
is the "duty of care" doctrine which is described as the degree of 
service tha t should be provided any client by a professional a g e n t .
13. This doctrine requires that the actions taken by any doctor,  lawyer, 
or educator should be "reasonable and p rudent."
14. When reasonable or prudent conduct is questioned for an educator, 
a basis for this question can be discovered in the achievem ent 
failure of individuals within the educational system.
15. There has been a  marked decline  in student academic ach ievem ent,  
as demonstrated by scores derived from nationally standardized 
tests since 1965.
16. In an effort to reverse this d e c l in e ,  a number of state agencies 
have described levels of proficiency that each school system 
should establish for their student populations.
17. Within the area  of established minimum competency requirements 
needed to obtain a  high school diploma, i t  was found tha t only a 
limited number (8) of the states had completed work on this sub jec t .
no
Subsequently, few statutes or codes exist which describe the 
required minimum achievement level needed by secondary students 
to obtain this cert if ica te  denoting some literacy standard „
18. Fifty-five percent of the individuals who returned the survey form 
indicated  tha t there was a measurable amount of interest being 
displayed on the topic of educational m alprac tice .  In comments 
re la ted  to this a r e a ,  the survey recipients who provided a  positive 
response offered a possibility tha t a relationship existed between 
the interest in malpractice and the competency questions tha t had 
been projected within these states by c itizen  groups.
19. Few of the respondents could identify individuals from outside their 
sta te  who had brought information to their respective communities 
on the topic  of educational m a lp rac tice .
2 0 .  A majority of the respondents within each of the three surveyed 
groups considered educational malpractice to be a legitimate 
concern for educators for the present and for the immediate fu tu re .  
There was consistent agreement on the matter within each indi­
vidual group as w e l l .
21 „ N o regional pattern could be established to demonstrate tha t the 
concern with educational malpractice was being more strongly 
considered in one section of the country over another.
Comparison of the Findings
A comparison of the findings will be presented for each of the
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components of educational malpractice as defined: neg l ig en ce ,  constitutional 
deprivation , and breach of statutory duties . This comparison will be made 
between the findings for the three phases of the investigation .
1. Educational malpractice governance statements, specifically 
developed by sta te  legislatures to describe the a rea  of student 
achievem ent, are nonexistent a t this time as is demonstrated from 
a  comparison of a ll  sources investigated in this s tudy.
2 .  When each of the elements which can be u tilized  to describe edu­
cational m alpractice within the educational enterprise are 
review ed, there exists a  different profile p a t te rn .  This pattern 
can be observed in the following analysis.
a .  N eg lig en ce—When a comparison is made between the phases 
of the investigation for this e lem ent of educational malprac­
t i c e ,  i t  can be noted that all three investigative searches 
produced information related to this to p ic .  The review of 
rela ted  literature discussed a t  length the a rea  of tort liability  
for educators . The national survey produced similar results. 
Fourteen of the respondents ind ica ted ,  from the national 
survey, that there were provisions within their state which 
addressed this issue of educational m a lp rac tice .  It should be 
mentioned tha t these state statutes or codes do not detail the 
limits for tort claims an d ,  as was noted with the state of 
C onnec ticu t ,  a blameless feature may be built into the s ta tu te .
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The search for applied  research, which would address this 
component of educational m alpractice , was productive. 
Judic ia l decisions constituted the major force which had 
employed liability  state statutes and rendered deciding s ta te ­
ments on questions tha t were brought before the court by two 
or more parties .
When a careful analysis is conducted on this element of the 
malpractice question, it is obvious that greater a ttention has 
been paid to this topic by writers of published works than for 
e ither of the other two areas (legislation or research). 
Although information had been secured from all areas 
(related l i te ra tu re ,  survey results, and applied  research) the 
majority of the information was obtained from reports, 
journals, and artic les  which addressed this particular subject. 
The reasons which have been suggested for such a fac t may be 
found in the past held doctrine that the government, with its 
many agenc ies ,  has enjoyed an immunity from many types of 
civil actions brought by citizens of the country . Because the 
schools were a  subdivision of the state government, this same 
immunity barrier has protected them and has restricted the 
number of court cases filed and the need to apply independent 
research to a moot legal point.
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b 0 Constitutional D eprivation—This segment of the educational 
malpractice issue has not been extensively discussed by the 
courts, educational researchers, or writers who may be 
describing e ither the individual rights and freedoms of students 
or the possible malpractice cases that are currently facing the 
educational community. When a comparison is conducted 
between the three phases of this study, this fac t becomes 
apparen t.  Where once this element had been discovered in 
the research of rela ted  l i tera tu re ,  a more deta iled  investiga­
tion of companion works could not support this position. As 
a counter thesis, there were some authors who took exception 
to this notion and reported that there is no constitutional 
guarantee to an education .
When the two other phases of the study are rev iew ed, a 
similar pattern emerges. The idea of constitutional depriva­
t io n ,  from the national survey and from the applied  research, 
produced a void of meaningful information which could be 
reviewed on this to p ic .
The id e a ,  then , tha t educators could be sued for educational 
m alpractice , labeled as a  constitutional depriva tion , could 
not be proven .
c .  Statutory Duty Failure—When a comparison of the findings for
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this element of educational malpractice is conducted , there 
once again  was a void in the data that could be secured from 
any of the three investigative procedures. N e ither  the related 
l i te ra tu re ,  national survey, nor the search of applied  testing 
could produce important information on this area as it 
a ffected educational productiv ity . The notable exceptions 
discovered for the component of Statutory Duty came in the 
areas of tort activ ities and professional contractual ob liga­
tions tha t were concerned with the personal conduct of the 
individual educator through the performance of required 
du ties .  N o evidence could be obtained from any of the 
investigative searches that the idea of productivity had ever 
been seriously discussed as a  part of the contractual ob liga­
tions of an  educator.
Where there was ample data from all three sources suggesting 
that educators could be sued for failing to properly perform 
duties associated with the c a re ,  safe ty , and welfare of stu­
dents, and there was information which could demonstrate 
that educators could be dismissed from their employment if 
specific state and national laws were v io la ted , this idea had 
not carried over to the area of productive accoun tab ili ty .
When an effort was made to investigate the possibility that
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such a law may be passed by state governments through a 
minimum educational competency provision, the study could 
not provide any relationship a t this t im e.
Considerable information could not be secured on this top ic  as 
demonstrated by the review of the li te ra tu re ,  the responses 
obta ined from the survey instrument, and from those few 
researchers who had attempted to  apply predictive conse­
quences to future educational events based upon past histories 
of this social agency .
3 0 State s ta tu tes ,  and codes presently enacted  which covered the area  
of tort l iab il ity  for educators, have remained untested for the area 
of productive educational malpractice ac t io n s .  Those state laws 
which presently govern educational officials and employees h av e ,  
until this d a te ,  exclusively covered those areas of contractual and 
duty of care principles, as is evidenced by all investigative 
searches .
4 .  A high interest level is presently being demonstrated toward the 
topic  of educational m alpractice . A review of the current l i te ra ­
ture provided a  major number of works which specifically  discussed 
this new co n ce p t.  When the national survey instrument was pro­
vided to three different individuals from each of the 50 s ta tes ,  
there was a high return of these survey forms within a span of less
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than eight w eeks . O ne  hundred and th irteen  reports or responses 
were recovered for a 75%  return. A high percentage of these 
respondents considered the issue of educational malpractice a con­
cern for educators for the present and the immediate fu ture.
When an effort was in itia ted  which could produce information that 
would be classified as research, there was some limited evidence 
that such data  was ava ilab le  a t this t im e. The works of S trickland, 
H azard , and Stewart serve as examples to support this con ten tion . 
Educational m alprac tice ,  as it re la ted  to productive account­
ab i l i ty ,  was a new concep t,  but by no means an idea that could 
be dismissed by professionals in this field of endeavor.
CHAPTER V
SUMMARY, SUMMARY OF THE FIND IN GS, CONCLUSIONS 
AND RECOMMENDATIONS
Introduction
The final chapter of this study will be devoted to a presentation of a 
brief summary regarding the purpose of the investigation, the  procedures 
employed to collect and ana lyze  the d a ta ,  and a compilation of the findings. 
Based upon this format, conclusions will then be drawn from the findings and 
extended to recommendations where appropria te .
Summary
The Problem and Purpose of the Study
It has been established that individual sta te  governments have rece ived , 
by implied federal constitutional au thority , the right to o rgan ize , maintain, and 
control the schools within the ir  respective regions. To accomplish this task of 
school governance, the states have enacted legislation to  regulate the separate 
functions of the  educative process.
A new regulatory enactment has been established by some state legis­
latures which describes, in p a r t ,  the minimum educational expectancy which 
will be required of students if they are to receive secondary school graduate 
s tatus. Where these mandates have been established, there arises the question:
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What happens when a s tudent, or students, do not meet the minimum standard? 
Will these students be provided some additional legislated recourse for obtaining 
the required career literacy skills, or will they have some redress, through law, 
if time and  other variables will prevent such competency a t ta inm en t?  If the 
students should have an appeal to the judiciary for help in obtaining the required 
literacy s tandard , will there be any person associated with the educative process 
blamed for the failure of the student to acquire the necessary skills; an d ,  in 
par ticu la r ,  will the question of reported educational failure be openly s ta ted?
Based upon these questions, the purpose for this study has been to seek 
an answer to the educational question: G iven the projected possibility of edu­
cational malpractice legislation applicable  to the contractual and statutory 
obligations for certif icated  educational personnel, what is the current status of 
educational malpractice presently affecting the nation 's  secondary schools?
More specif ica lly ,  the study was designed to investigate:
1 . Any relationship tha t existed between the educational account­
ability  movement and the suggested punitive force for such an 
evaluative system.
2 .  The enactment of sta te  statutes or codes describing educational 
agency expectancy with respect to student achievem ent and any 
companion acts describing performance standards required for 
professionals.
3 .  Any state legislation tha t specifically  discussed educational mal­
practice .
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4 .  A rationale for the emergency of the issue of educational mal­
practice and the development of comparisons between the profes­
sional consequence of employment for education and other pro­
fessional groups.
5 .  An opinion held by a selected sampling of citizens on the interest 
level that this topic was receiving from the general pub lic .
6 . The consequences that educational malpractice legislation might 
have on the conduct of the educative process.
The Procedure
This study was a  descriptive survey. An extensive review of the l i te ra ­
ture was made which confirmed the need for the study and provided a  basis for 
structuring the design of the s tudy. Data was secured from a  number of related 
sources. These included: a review of the related professional literature; a 
national opinion survey; an d ,  an analysis of similar research conducted on 
this to p ic .  With respect to the opinion survey, 150 individuals were identified 
who could provide some information on the enactment of educational malprac­
t ice  statutes or codes within the various s ta tes .  These same persons could 
additionally  provide an  opinion on the interest level tha t was being demonstrated 
by citizens within this same reg ion . The surveys were distributed to three 
persons within each of the 50 s ta tes .  These individuals included the Attorney 
G eneral for the s ta te ,  the Executive Director of Secretary for each  state 
a f f i l ia te  to the N ational Education Association, and the Secretary/D irector
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for Hie state  a f f i l ia te  of the N ational Association of Secondary School Principals.
The survey was conducted during the months of March and April of 
1977, with a time span of approximately eight weeks allow ed for the completion 
of the survey instrument. Within this time frame, 113 responses were obtained 
for a 75%  ra t io .  N o follow-up effort was instituted due to the prompt recovery 
of a  high percentage of the survey forms. The quick survey answers provided a 
speculative assumption that this issue was of some primary importance to the 
survey respondents.
When the answers were rece iv ed ,  the data were tabula ted  and statis­
tical calculations were made of the results. The nature of the inquiries 
permitted only an elementary analyses of the data; therefore , data summaries 
were presented in tab le  format for clarity purposes.
From the results obta ined through the administration of the survey 
instrument, an extensive review of the rela ted  l i tera tu re ,  and a  review of applied 
research (devoted to this top ic ) ,  the study question was answ ered. The answer to 
this question , and the findings of the investigation, then permitted conclusions 
to be made and recommendations suggested.
Summary of the Findings
1. The review of rela ted  literature had provided a d irec t relationship 
between the educational accountability  movement and the dis­
played citizen interest and action in the area of educational 
m a lp rac tice .
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2 .  Evidence discovered from malpractice legal actions within the 
professions of medicine and law were based upon factors that 
could also be traced to the educative process.
3 .  Legal actions against educators have had a very brief history. 
During this short time span, there have been no cases found in 
favor of the p la in tiff,  yet this has not deterred o ther students and 
parents from initia ting similar ac tions. The entry of the last court 
action charging educational malpractice was in itia ted  during the 
first months of 1977.
4 .  A lack of academic skill attainm ent by youth enrolled in two 
secondary school districts has caused parents to charge the schools 
and ,  specifica lly , the employees and agents of these agencies 
with professional misconduct.
5 .  The immunity barrier which has prevented some citizens from 
engaging in legal ac tion  against governmental bodies has been 
declared  void in some s ta tes .  This modification in state statutes 
now permits citizens to sue governmental agenc ies ,  departments, 
or their individual employees for the consequences of the ir  ac tions.
6 . A national survey, conducted during the months of March and April 
of 1977, demonstrated that a  high percentage of those surveyed 
considered educational malpractice a concern for educators for 
the present and immediate fu ture .
7 .  This same survey indicated  tha t some state governing agencies
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were developing statutes or codes which would describe , in part ,  
a standard of proficiency that must be obtained before any student 
could be awarded a high school d iplom a. The enactm ent of 
minimum competency standards for student academic performance 
has a relationship to educational accountability  a n d ,  thus, to 
educational m alpractice .
80 To d a te ,  as determined by the survey results, there have been no 
state  statutes or codes enac ted  which describe any feature of edu­
cational m alpractice .
9 .  Interest on the issue of malpractice has principally been produced 
from within each s ta te .  There has been no no ticeab le  movement 
engineered by an individual or group of individuals to disseminate 
information on this topic on a national basis.
10. The effect that the passage of a n ^  educational m alpractice legisla­
tion might have upon the total educative process cannot be a c c u ­
rate ly  predicted from the present study or from the literature 
re la ted  to this sub ject.
Conclusions
1. Educational malpractice legal actions are a r e a l i ty .  Such actions 
have not been abated by decisions being rendered in favor of the 
defendan t.  It could be concluded , from this fa c t ,  tha t malprac­
tice  actions against educators will continue into the immediate
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future without interruption.
2 .  The similarities of the forces which have propelled the increased 
number of malpractice court cases in medicine are  apparently  
contributing to the problems encountered in education . These 
forces have not been lessened for the area  of medicine by temporary 
problem solutions; therefore , it could be concluded tha t there will 
not be a sudden diminishing of these forces for the area  of educa­
tion by the same procedure . The problems for both of these profes­
sions were not immediate, nor can the solutions be likewise.
3 .  State governing bodies may continue to address the issue of 
declin ing student academic ach ievem ent.  When this occurs, it is 
concluded tha t the responsibility factor for educational agency 
employees will be ava ilab le  for discussion with the possibility tha t 
the  components of this factor (ev a lu a tio n ,  productivity, and mal­
p rac t ice )  will also be d eb a ted .
4 .  The increased cost being required to maintain the educational 
system will expand the limits of the accountability  movement.
This expansion may ultimately include a  personal accountab ility  
feature for those individuals working in the field of educa tion .
5 .  Continued court actions brought by dissatisfied consumers will 
require that this issue be addressed by the legislative branches of 
each state  government. The differences which exist will require 
tha t laws governing the dimensions of educational malpractice be
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defined for all state c i t izens.
6 . O nce  provisions have been developed which may discuss the 
parameters of educational m alprac tice ,  the frequency of court 
actions may diminish; however, the emphasis to improve student 
academ ic performance will con tinue . Educators will then seek 
other solutions to the problems associated with student ach iev e ­
ment. It can be conclused, from this id e a ,  that educational 
m alpractice legal ac tions,  and the possible enactment of sta te  
laws governing this issue, are  by symptoms depicting reported 
agency fa i lu re .  Such symptoms can partially identify the cause 
for a number of the problems presently encountered by individual 
schools and school d istricts. O nce  the cause has been iden tif ied , 
solution can be identified and a change model instituted which 
will elim inate the concern expressed by many c i t izens .  It is then 
concluded that the educational system within this nation has been 
remarkably adaptive and successful in modifying its structure to meet 
the demands of a changing soc ie ty .  This demand will also be m et.
Recommendations
1. The issue of educational malpractice is in its infancy . A limited 
amount of research has been direc ted  to this top ic ,  and a  lesser 
amount of interest has been demonstrated on the possible conse­
quences tha t malpractice ac t ions ,  and subsequent legislative
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enac tm ent,  might have on the total educational system. Research 
should be instituted which could provide valid  data re la ted  to 
these a r e a s .
2 .  This study has developed the concept of educational malpractice 
derived from the premise of the theory and doctrine of "duty of 
c a r e . ” Additional investigations should be undertaken to establish 
any other principles which could have produced this new concep t.
3 .  Based upon the. interest demonstrated by the survey group, an effort 
should be made by educational leaders to present this issue to 
e lec ted  officials for the purpose of providing vital input on any 
future legislative enactments.
4 .  A subsequent study should be made to determine the re la tive future 
importance of this topic and for the purpose of establishing support 
for continuing these recommendations or devising new directions 
for investigative research.
Predictive Consequences of Educational M alprac tice
An investigation has now been conducted on the status of educational 
malpractice within the nation a t  this present t im e .  From the study question, 
specific data have been secured; a method has been developed for reporting the 
findings of the study which has produced a  summary of the factual d a ta .  Con­
clusions and recommendations have been made from these d a ta .  Most researchers 
would logically conclude on this note; however, as reported ea r l ie r ,  this has not
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been a traditional investigation; therefore, the study must consider one final 
sectiono If this work can be classified as inferential in design and outcome, then 
what are  the inferences that could be made for this new concept affecting the 
educational community?
Educational m alpractice is a reality  tha t cannot be ignored or ra tio­
nalized aw a y .  This is not a concept that can be dismissed as an implausible 
event where some citizens may attempt to exploit the schools for a short period of 
t im e. As described e a r l ie r ,  the idea has been tested not once but several times, 
and there is reason to be lieve that this idea will be tested until governance 
statements are  issued by federal or state governments which prohibit such actions . 
There appears a log ica l,  or a t  least understandable, series of events which has 
propelled this issue into national prominence an d ,  when a  survey was conducted 
across the nation , a  representative sample of educators and legalists believed 
that this subject would be a concern for educators for the immediate present and 
future years .  Based upon these conditions, w hat, then , might be projected for 
all of education as it deals with this new and unique variable  rela ted  to the 
social process of accu ltu ra t ion?
A look a t  some of the possible predictive consequences may produce an 
interesting and debatable  list of effects that educational malpractice may have 
on the process devoted to producing literate citizens for an industrial and demo­
cratic  so c ie ty .
First, from past ev idence ,  it could be projected th a t ,  until the federal 
or s ta te  governments regulate the legal actions of citizens with respect to
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educational malpractice ac t io n ,  there is likely to be an uninterrupted frequency 
in the number of suits brought against educators from many school systems. It may 
be further projected that no educator will stand immune. Elementary teachers 
may be sued when any student fails to reach expected grade level ach ievem en t„ 
Intermediate teachers may be sued when a  student or entire class does not reach 
the expected national norm within a given area  on an examination prepared by 
a  national testing company or the state  or local school a g e n c y . Secondary 
teachers may be sued when a literacy standard has not been met by those students 
who graduate from secondary schools. Educational specia lis ts ,  supervisors, 
administrators, governing boards, and state department officials would all share 
in these legal actions as e ither d irec t or indirect participants in malpractice 
ac t iv i t ie s .  Such an occurrence would certainly a ffec t the human factor that 
must be displayed in edu ca tio n .  If the product becomes the most important con­
sideration , as such suits may con tend , then the factory model of education would 
well be a  new model for the school systems of America.
If malpractice actions continue at their present ra te ,  then there will be 
an immediate request by educators for insurance p ro tec tion .  To be protected 
against loss of employment, or possible damage claims of a  substantial amount, 
educators would be forced to purchase protection against such an even t .  N ow , 
what of the insurance carriers? Will they respond immediately with low cost 
pro tec tion , or will educators1 premiums be comparable to malpractice insurance 
fees for related professions? Will the companies provide insurance to every 
educator and school o ff ic ia l ,  or will they be se lec tive  and not only govern the
128
nu m b er  b u f ~  type of teacher and administrator tha t is p ro tec ted?  Assuming this to 
be a  h ighly** ' remote possibility, because of the public need to have a well o rga­
n iz e d  a n d  s t a f f e d  school, it may be more reasonable to assume tha t, if the 
g o v e r n m e n t a l  immunity barrier against legal ac tions continues to fall , then indi­
v id u a l  s t a f - ^ s s  may provide some measure of protection against such malpractice 
le g a l  a c t l c » 3 ns for employed educators and school o ff ic ia ls .  A gain, if this should 
h a p p e n ,  t b » « n  there is certain to be greater state control over certification, 
e v a l u a t i o n  o f  personnel, administrative appointments, and training of teachers in 
s ta te  s u p p o r t e d  institutions. Couple this with increased control over the course 
o f  s t u d y ,  s ^ s l e c t i o n  of textbooks, media materials to be used, minimum expec­
ta n c y  fo r  s t u d e n t  achievement, and you can visualize a stronger s tate-directed 
schoo l o p e s —a t i o n .  Such a control factor would be produced by a need to  regu­
la te  s c h o o l s  in a manner described by possible m alpractice  legal actions.
U  s i d e r  this type of regulatory control, there are a  number of implied 
p o s s i b i l i t i e s  if the state assumes the responsibility of managing from a posture of 
p o ss ib le  e d  n_icational malpractice actions. School communities may then be 
a f f e c t e d . P ro p e r ty  values could be reduced if a  school or a specific district was 
s u b je c t e d  f - «  a high number of educational m alpractice lawsuits. This same fear, 
a n d  p o s s ib l  g  property value loss, has already been  reported in the New York 
Times ( 9 0 : p » p „  1 , 56) as a  result of the malpractice lawsuit in that s ta te . If 
p ro p e r ty  v c s  lues are reduced in such an instance, the ab ility  of the district to 
suppo rt i t s &  If to the degree presently enjoyed may be harmed.
O  "a plomas provided graduates of districts or schools with a high degree
of malpractice suits may be questioned by prospective employers and post­
secondary institutions. For this reason, parents may demand changes in school 
personnel, operational procedures, or just move their students to another loca­
tion where malpractice has not been a problem. Should malpractice actions 
continue against any school or d is tric t,  a staffing problem may be created which 
will require that some additional incentive be provided any person who would 
volunteer to work in this system.
W hat, then , might happen to any school system regardless of its mal­
practice  ra ting?  If there is the th rea t that such actions are  a real possibility, 
then actions taken by educators a t  all levels, including the governing boards, 
would be guarded and decisions would be made with respect to the consequences 
that may take place in malpractice lawsuits. Services could be reduced . Any 
area that was the least b it questionable would be e l im ina ted .  Instruction would 
be reduced to an exact and definable position. It is possible that experimental 
and exploratory programs would be regulated com plete ly , or eliminated a l to ­
ge the r .  As expressed by one author: Education may have just experienced its 
golden a g e .
Add to these dismal predictions the possibility that the advent of edu­
cational malpractice actions might produce a " teacher-proof"  educational 
system. In this instance, the weight of costly malpractice legal actions will 
continue to the creation of an educational program tha t will be mechanical in 
nature and void of the human fac to r .  The factory concept for the entire en ter­
prise would then be com plete .  Educators would be required by a pressure force
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to provide only those services and activ ities which could be defended in a court 
or legislative halls .  Prescriptive instruction would be the theme of the educative 
ac t  and a  determined style of education mandated. The employee morale of the 
educational community would surely be depressed to a point beyond the realm of 
consideration of the present d ay .  The creative te ach er ,  the innovative adminis­
tra to r ,  the courageous governing board would be e l im inated .
These are some of the possible effects of malpractice that may be viewed 
as n eg a t iv e .  What of the consequences that may be reviewed as positive?
Accountability has been identified as the parent concept which has 
produced the idea of educational m alpractice . If malpractice for educators was 
eliminated in the immediate fu ture , the forces which have in itia ted  this activ ity  
would still remain. The c itizen  interest in declining student achievement would 
not be reduced by the issuance of a s ta te -enacted  mandate to discredit malprac­
tice  lawsuits against educators. Should such a governance statement be made, 
it may well be accompanied by stronger state demands for minimum standards of 
expectancy for each school and d is tr ic t.  There could easily be produced 
minimum expectancies for educators who work in this professional endeavor. An 
attem pt may be made to quantify education and to establish limits upon what 
will be realistically  expected from any such social ag en c y .  The purpose of the 
schools will be redefined, and it would then take legislative mandate to alter  
the more specific role and function of these social agenc ies .  Society would not 
be permitted to place the full responsibility of socializing the young on the 
doorstep of the schools, nor could any special interest group suddently require
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that the school structure and program be altered  to accommodate their des ire .
A review of schools and districts in this respect would then contribute 
to the establishment of quality  elements which should be present in every insti­
tu t ion . Teachers, administrators, governing boards, and the lay public would 
then have a profile to evaluate  the schoo l. Evaluation would then be provided 
on an understood and recognized standard, and not on the perception of each 
individual who may have an occasion to judge the school and its work. Expec­
tancies would then be communicated to the school community, and when these 
expectancies were not met, there could be rationale provided the citizens of the 
school community. There may no longer be an announcement that there is a need 
for more revenue if the school is to provide a more comprehensive course of s tudy. 
Under these conditions, there would simply be an announcement that the present 
revenue will produce this educational result.
These are only a minor fraction of the predictive consequences that 
could be o ffered . Many others exist which could have the same impact upon the 
educational system. Evidence exists to suggest the validity  for each of the 
consequences c i te d .  What remains, now, is a need to test these considerations 
in some depth and to decide upon the course of action that would be most 
desirable for the total educational enterprise of this n a t io n .  This study was 
designed to answer one question: G iven the projected possibility of educational 
malpractice legislation applicable  to the contractual and statutory obligations 
for certif ica ted  educational personnel, what is the current status of educational 
malpractice presently affecting the nation 's  secondary schools? The answer:
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Educational m alpractice , as such, does not yet exist, for neither laws nor court 
rulings have created i t .  With this question answered, a  second and possibly 
important inquiry has been produced by this study. What remains, now, is the 
question: Should educational malpractice be permitted to assume a course 
unaffected by those who practice this profession?
APPENDIXES
APPENDIX A 
SURVEY INSTRUMENT
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SAMPLE
March 2 5 ,  1977 ------------
Honorable Bruce E. Babbitt 
Attorney G eneral of Arizona 
159 State Capitol Building 
Phoenix, Arizona 85007
Dear C olleague:
During the past two years , an interest has been maintained on the status of the 
Peter Doe v .  San Francisco Unified School District m alpractice ac t io n .  As you 
are aw are ,  parents representing this student in itia ted  legal action against school 
district officers and employees on the ground that the school district had failed 
to meet its contractual obligation in educating the s tuden t.
Following quickly was a similar case now in the courts of N ew  York, again iden ti­
fying malpractice ac tiv it ies  by educators. It would seem, from these cases, that 
the issue will continue to confront educators and courts for some time to com e. I 
believe that a  part of the rationale for the interest and action taken by parents 
can be a ttr ibu ted  to the much publicized accountability  movement presently a t  a 
high interest level for all school agenc ies .
In an effort to determine the current status of malpractice interest in this nation as 
it  relates to  educa tion , I have se lec ted  this topic for a doctoral investigation. In 
conjunction with this formal research p ro jec t,  a special interest has been shown 
through officers of the Clark County School District, Las V egas, N e v a d a .  Dr. 
Clifford J .  Lawrence, Deputy Superintendent, is equally  concerned about such 
actions and the ramifications tha t such judicial action may have on educa tion .
I would hope tha t you would share in the investigation of this concern by com­
pleting the a t tached  survey form. It should take only a few moments of your time 
a n d ,  when the results are  tab u la ted ,  we may have some reliab le  data on the 
matter of educational m alp rac tice .
Thank you for your support of this p ro jec t,  and if you should like a  copy of the 
results, these will be forwarded to you by requesting this information on the survey
form.
Sincere ly ,
Marshall C .  Darnell, Doctoral Candidate 
University of N ev ad a ,  Las Vegas
Jack  R. D ettre , Major Advisor 
University of N ev ad a ,  Las Vegas
M C D /llc
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Would you please take a few moments to complete this survey pertaining to  educa­
tional m alpractice? Your responses should reflect the information which is currently 
availab le  to you on this to p ic .
EDUCATIONAL MALPRACTICE SURVEY
1. Has your state enac ted  S tate Statutes or Codes describing minimum 
competency requirements needed to obtain a  high school diploma? 
Yes No
2 .  Has your state enac ted  any State Statutes or Codes describing:
a .  educational m alp rac tice?  Y e s   No
b .  educational tort l iab il i ty?  Y e s   No
3 .  Has there been any demonstrated interest in your state on this topic  by
educators, lay c i t izens ,  or public o ff ic ia ls?  (This interest could have 
been provided by news releases, professional a r t ic le s ,  speeches, e t c . )  
Yes No
4 .  Have any individuals from outside of your state brought information to 
your community on the issue of educational m alp rac tice?  Y e s  N o
5 .  Do you consider this topic of educational malpractice a concern for 
educators within your state for the present or immediate future?
Yes No
6 . Please add any additional comments you feel appropriate to the to p ic .
If State Statutes are  currently availab le  concerning educational mal­
practice within your loca lity ,  would you list the ti t le  and number co d e .
Thank you for your time and input on this current educational issue, 
Check here if you would like a copy of the survey results
Signature Position
City State
APPENDIX B 
SURVEY GROUP RESPONDENT IDENTIFICATION
NATIONAL EDUCATION ASSOCIATION 
SURVEY GROUP MEMBERS
M r. Paul R. Hubbert 
Executive Secretary , AEA 
422 Dexter Avenue 
Box 4177
Montgomery, Alabama 36101
M r. Robert Van Houte 
Executive Secretary 
NEA -  Alaska 
207 Seward Building 
J u n eau ,  Alaska 99801
M r. Dix W . Price 
Executive Secre tary , AEA 
2102 West Indian School Road 
Phoenix, Arizona 85015
M r. Forrest Rozzell 
Executive Secretary , AEA 
1500 West Fourth Street 
Little Rock, Arkansas 72201
M r. Ralph J  . Flynn 
Executive Director, CTA 
1705 Murchison Drive 
Burlingame, California 94010
M r. John L. Walper 
Executive Secretary , CEA 
5200 South Q uebec  Street 
Englewood, Colorado 80110
M r. Thomas P. Mondani 
Executive Secretary , CEA 
21 O ak Street
Hartford, Connecticu t 06106
M r. James L. Stone 
Executive Director, DSEA 
335 Martin Street 
Dover, Delaware 19901
M r . Don Cameron 
Executive Secretary , FTP 
Suite L-500 
325 John Knox Road 
Tallahassee, Florida 32303
M r. Carl V .  Hodges 
Executive Secretary , GAE 
3951 Snapfinger Parkway 
D ecatur ,  G eorgia  30035
M r. John H. Radcliffe 
Executive Secretary , HSTA 
2828 Paa Street 
Honolulu, Hawaii 96819
M r. Donald L. Rollie 
Executive Secretary , IEA 
Box 2638
620 North 6 th Street 
Boise, Idaho 83701
M r. Curtis E . Plott 
Executive Secretary , IEA 
100 East Edwards Street 
Springfield, Illinois 62704
M r. Ronald G .  Jensen 
Executive Director, ISTA 
150 West Market Street 
Indianapolis, Indiana 46204
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M r. N eil  Curtis 
Executive Secretary , ISEA 
4025 Tonawanda Drive 
Des M oines, Iowa 50312
M r. James R. Sisung 
Executive Director 
Kansas -  NEA 
715 West 10th Street 
Topeka, Kansas 66612
M r. Robert L. Summers 
Executive Secretary , KEA 
101 West Walnut Street 
Louisville, Kentucky 40202
M r. J . K . Haynes 
Executive Secretary , LEA 
P. O .  Box 73882 
Baton Rouge, Louisiana 70807
M r. John H . Marvin 
Executive D irector, MTA 
35 Community Drive 
Augusta, M aine 04330
M r. Charles H . Wheatley 
Executive Secretary , MSTA 
344 North Charles Street 
Baltimore, Maryland 21201
M r. William H . Hebert 
Executive Secretary-Treasurer MTA 
20 Ashburton Place 
Boston, Massachusetts 02108
M r. Herman W . Coleman 
Executive Director, MEA 
1216 Kendale Boulevard 
Box 673
East Lansing, M ichigan 48823
M r. A .  L. G allop  
Executive D irector, MEA 
41 Sherburne Avenue 
St. Paul, Minnesota 55103
M r. John E. Ashley 
Executive Secretary , MAE 
P . O .  Drawer 22529 
119 East Pearl Street 
Jackson, Mississippi 39205
M r. James R. Ferguson, J r .  
Executive Secretary 
Missouri-NEA 
612 Eastland Drive 
Jefferson C ity ,  Missouri 65101
M r. M aurice J .  Hickey 
Executive Secretary , MEA 
1232 East 6th Avenue 
H elena , Montana 59601
M r. Paul H . Belz 
Executive Secretary , NSEA 
Box 94846
Lincoln, Nebraska 68509
M r. Joseph G .  Newlin 
Executive Director, NSEA 
151 East Park Street 
Carson C ity ,  N evada 89701
M r. John B. Tucker 
Executive Director, NHEA 
103 North State Street 
Concord, New Hampshire 03301
M r. Frederick L. Hipp 
Executive Secretary , NJEA 
180 West State Street 
Trenton, New Jersey 08608
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M r. Edmund A . Gaussoin 
Executive Secretary 
N EA -N ew  M exico 
Box 729
Santa Fe, N ew  M exico 87501
M r. Daniel C .  M cK illip  
Executive D irector, NYEA 
50 Wolf Road 
A lbany, N ew  York 12205
M r. A . C . Dawson 
Executive S ecre tary , NCAE 
111 West Morgan Street 
P. O .  Box 27347 
Raleigh, N orth C arolina 27611
M r. Adrian R . Dunn 
Executive D irector, NDEA 
410 Thayer Avenue 
Box J
Bismarck, N orth Dakota 58501
M r. E. Wade Underwood 
Executive S ecre tary , OEA 
225 East Broad S treet 
Columbus, O hio  43215
M r. Richard L . Morgan 
Executive D irector, OEA 
323 East M adison 
O klahom a C ity , O klahom a 73105
M r. Robert G . Crumpton 
Executive S ecre tary , OEA 
1 Plaza Southwest 
6900 S . W . Haines Road 
Tigard, O regon 97223
M r. K . Eugene Preston 
Executive D irector, PSEA 
400 N orth 3rd S treet 
Harrisburg, Pennsylvania 17101
M r. Sherwin J .  Kapstein 
Executive D irector, NEARI 
300 Hennessey Avenue 
N o . Providence, Rhode Island 02911
M r. M ichael J .  Fleming 
Executive D irector, SCEA 
421 Z im alcrest Drive 
C olum bia, South C aro lina 29210
M r. Roger A . Erskine 
Executive S ecre tary , SDEA 
411 East C apitol Avenue 
P ierre , South Dakota 57501
M r. C a v itC o  Cheshier 
Executive S ecre tary , TEA 
598 James Robertson Parkway 
N ash v ille , Tennessee 37219
M r. C a llie  W . Smith 
Executive S ecre tary , TSTA 
316 West 12th S treet 
A ustin , Texas 78701
M r. Daryl J .  M cCarty 
Executive S ecre tary , UEA 
875 East 5180 South 
M urray, Utah 84107
M r. Charles J .  Ochmanski 
Executive D irector, VEA 
Box 567
M ontpelier, Vermont 05602
M r. David L. Johnson 
Executive D irector, VEA 
G ram ble 's Hill 
116 South 3rd S treet 
Richmond, V irginia 23219
M r. W endell Verduin 
Executive S ecre tary , WEA 
910 -  5th Avenue 
S e a ttle , W ashington 98104
Mr. Ernest Page, J r .
Executive S ecretary , WVEA 
1558 Q uarrie r S treet 
Charleston, W est V irg in ia 25311
Mr. Morris D . Andrews 
Executive S ecretary , WEAC 
222 West W ashington Avenue 
Madison, Wisconsin 53703
Mr. Don Shanor 
Executive S ecre tary , WE A 
115 East 22nd S treet 
Cheyenne, Wyoming 82001
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NATIONAL ASSOCIATION OF SECONDARY SCHOOL PRINCIPALS
SURVEY GROUP MEMBERS
M r. W illiam  D . B axley, Coordinator 
O ffice of Technical Assistance 
S tate Department of Education 
M ontgomery, Alabam a 36104
M r. Leslie D . W ells 
Executive S ecre ta ry , AASSP 
650 International A irport Road 
A nchorage, Alaska 99502
M r. Mike L. McCormick 
Executive D irecto r, AASSP 
2604 West Osborn Road 
Phoenix, A rizona 85017
M r. Clyde Reese 
Executive S ecre ta ry , AASSP 
Box 1762
University of C entral Arkansas 
Conway, Arkansas 72032
M r. W illiam  L„ Cunningham 
Executive D irector, ACSA 
1575 O ld Bayshore Highway 
Burlingame, C aliforn ia  94010
M r. Arly W . Burch 
Executive S ecre tary , CASSP 
11351 M ontview Boulevard 
A urora, Colorado 80010
M r. John T. Daly 
Executive S ecre tary , CASS 
3074 W hitney Avenue 
Hamden, C onnecticu t 06518
M r. Charles S zv itich , Principal 
Dover Air Force Base High School 
Dover, D elaware 19901
M r. Harold Cramer 
Executive S ecretary , FASSP 
P. O .  Box 5497 
T allahassee, Florida 32301
M r. John S . Yates 
Secretary-T reasurer, GASSP 
P . O .  Box 37
D ahlonega, G eorg ia  30533
M r. Shigeo Ushiro, Principal 
Highland Interm ediate School 
Pearl C ity , Hawaii 96782
M r. Do L. H icks, Supervisor 
Pupil Transportation 
S tate Department o f Education 
Boise, Idaho 83720
M r. W illiam  H . Sullivan 
Executive D irector, I PA 
612 South Second S treet 
Springfield, Illinois 62704
M r. Russell L . Abel 
Executive D irector, IAJSHSP 
1100 West 42nd Street 
Indianapolis, Indiana 46208
M r. Robert O .  Fitzsimmons 
Executive Secretary , IASSP 
615 Securities Building 
Des M oines, Iowa 50309
M r. Arthur W . M astin , Principal 
H adley Junior High School 
W ich ita , Kansas 67212
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M r. Dawson Orman 
Assistant Superintendent 
Jefferson County Schools 
Louisville, Kentucky 40202
M r. A„ J . D izier 
Executive S ecre tary , LAP 
2207 Barbe Court 
Lake C harles, Louisiana 70601
M r. Horace O .  M cGowan 
Executive S ecre tary , MS PA 
15 W estern Avenue 
Augusta, M aine 04330
M rs. Selma Lowell 
Executive S ecre tary , MASSP 
7417 Eldon Court 
Baltim ore, M aryland 21208
M r. Bertram H . Holland 
Executive S ecre tary , MSS PA 
73 Tremont S treet 
Boston, M assachusetts 02108
M r. Robert E. Hall 
Executive S ecre tary , MASSP 
401 South Fourth S treet 
Ann A rbor, M ichigan 48103
M r. David W„ M eade 
Executive S ecre tary , MASSP 
Hanover Building, Suite 350 
480 C edar S treet 
S t. Paul, M innesota 55101
M r. John M . C u rle e , J r .  
P rincipal, A berdeen High School 
A berdeen, Mississippi 39730
M r. James Lemery, Principal 
C enter N orth Junior High School 
Kansas C ity , Missouri 64132
M r. James E„ Turner, Principal 
H elena Senior High School 
H elen a , M ontana 59601
M r. Loren Brakenhoff 
Executive S ecre ta ry , NSASSP 
First N ational Bank Building 
Suite 1209
233 South 13th S treet 
L incoln, N ebraska 68508
M r. Roland J . Engel 
Assistant Principal 
W ooster High School 
Reno, N evada 89502
M rs. Elenore Freedman 
Executive S ecre tary , NHASP 
58 M anchester S treet 
C oncord, N ew  Hampshire 03301
M r. Henry L. M iller 
Executive S ecretary , NJASSP 
407 West State S treet 
Trenton, N ew Jersey 08618
M r. Tom F . H ansen, Principal 
Ruidoso High School 
Ruidosa, N ew  M exico 88345
M r. Louis C en c i, Principal 
N ew  Dorp High School 
485 Clawson Street 
S taten Island, N ew  York 10306
M r. Stanley Dail
Executive Secretary
Division of Principals of the NCAE
111 West Morgan S treet
R aleigh, North C aro lina 27611
M r. Lester R. N yhus, Principal
C entral High School
Devils Lake, N orth Dakota 58301
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M r. Ross H . Fleming 
Executive D irector, OASSP 
750 Brooksedge Boulevard 
W esterv ille , O hio  43081
M r. James E. B. Sandage 
Executive S ecre tary , OASSP 
4400 N orth Lincoln Boulevard 
Suite 258
Oklahom a C ity , O klahom a 73105
M r. R. L. Rose 
Executive S ecre tary , OASSA 
P . O .  Box 3405 
Salem , O regon 97302
M r. B. Anton Hess 
Executive S ecre tary , PASSP
420 W alnut S treet 
Lemoyne, Pennsylvania 17043
M r. Thomas E. Sweeney 
Assistant Principal 
Portsmouth High School 
Portsmouth, Rhode Island 02871
M r. Thomas H . Ackerman 
Executive S ecre ta ry , SCASSP
421 Z im alcrest Drive 
Colum bia, South C arolina 29210
M r. Howard E„ Elrod, Principal 
Cham berlain High School 
Cham berlain, South Dakota 57325
M r. Peter Husen 
Executive S ecre tary , TASSP 
224 Henson Hall 
University of Tennessee 
K noxville, Tennessee 37916
M r. Harold E. Massey 
Executive D irector, TASSP 
316 West 12th S treet 
A ustin , Texas 78701
M r. Dix H o M cCullin 
Executive S ecretary , UASSP 
7680 South State 
M idvale , Utah 84047
M r. Richard H . Breen 
Executive S ecretary , VHA 
P . O .  Box 310 
N o rth fie ld , Vermont 05663
M r. J .  Roy Vorhauer 
Executive S ecretary , VASSP 
School of Education 
University of V irginia 
C harlo ttesv ille , V irginia 22903
M r. Joseph P. Lassoie 
Executive S ecretary , AWSP 
210 East Union Avenue 
O lym pia , Washington 98501
M r. Delmas F . M iller 
Executive D irector WVSSPC 
804-C  A llen Hall 
West V irginia University 
M organtown, West V irginia 26505
M r. Charles R. Hilston 
Executive D irector, WSSAA 
1400 East W ashington Avenue 
Suite 228
M adison, Wisconsin 53703
M r. M aurice W ear 
Executive S ecretary , WASSP 
C ollege of Education 
University of Wyoming 
Laram ie, Wyoming 82071
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THE ATTORNEYS GENERAL OF THE STATES 
SURVEY GROUP MEMBERS
Honorable W illiam  J .  Baxley 
A ttorney G eneral of Alabama 
State A dm inistrative Building 
M ontgomery, A labam a 36130
Honorable Avrum Gross 
Attorney G eneral of Alaska 
Pouch K, State Capitol 
Jun eau , Alaska 99811
Honorable Bruce E . Babbitt 
A ttorney G eneral o f A rizona 
159 State C apito l Building 
Phoenix, A rizona 85007
Honorable W illiam  J .  C linton 
Attorney G enera l of Arkansas 
Justice Building 
Little Rock, Arkansas 72201
Honorable Evelle J„  Younger 
Attorney G eneral of C alifornia 
800 Tishman Building 
3580 W ilshire Boulevard 
Los A ngeles, C aliforn ia 90010
Honorable J „ D . M acFarlane 
Attorney G eneral of Colorado 
1525 Sherman S treet -  Third Floor 
D enver, C olorado 80203
Honorable Carl R. A jello  
Attorney G eneral of C onnecticu t 
C apitol A nnex, 30 Trinity Street 
H artford, C onnecticu t 06115
Honorable Richard R. W ier, J r .  
A ttorney G eneral of Delaw are 
Departm ent of Justice  
12th and M arket Streets 
W ilm ington, Delaware 19801
Honorable Robert L„ Shevin 
Attorney G eneral of Florida 
State Capitol
Tallahassee, Florida 32304
Honorable Arthur K . Bolton 
A ttorney G eneral of G eorg ia  
132 State Jud ic ia l Building 
A tla n ta , G eorgia 30334
Honorable Ronald Y . Amemiya 
Attorney G eneral of Hawaii 
State Capitol 
H onolulu, Hawaii 96813
Honorable Wayne L . Kidwell 
A ttorney G eneral of Idaho 
State Capitol 
Boise, Idaho 83720
Honorable W illiam  J .  Scott 
A ttorney G eneral of Illinois 
500 South Second 
Springfield , Illinois 62706
Honorable Theodore L. Sendak 
A ttorney G eneral of Indiana 
219 State House 
Indianapolis, Indiana 46204
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Honorable Richard C . Turner 
Attorney G eneral of Iowa 
State C apitol 
Des M oines, Iowa 50319
Honorable Curt T. Schneider 
A ttorney G eneral of Kansas 
State House 
Topeka, Kansas 66612
Honorable Robert F . Stephens 
A ttorney G eneral of Kentucky 
State Capitol
Frankfort, Kentucky 40601
Honorable W illiam  J .  G u ste , J r .  
A ttorney G eneral of Louisiana 
2 -3 -4  Loyola Building, 7th Floor 
N ew  O rlean s , Louisiana 70112
Honorable Joseph E . Brennan 
Attorney G eneral of M aine 
S tate House 
A ugusta, M aine 04330
Honorable Francis B. Burch 
A ttorney G eneral of M aryland 
O ne South C alvert S treet 
Baltim ore, M aryland 21202
Honorable Francis X . Bellotti 
A ttorney G eneral of M assachusetts 
O ne Ashburton Place 
Boston, M assachusetts 02108
Honorable Frank J .  K elley 
Attorney G eneral of M ichigan 
Law Building 
Lansing, M ichigan 48913
Honorable W arren R. Spannaus 
Attorney G eneral of M innesota 
102 State C apitol 
S t. Paul, M innesota 55155
Honorable A . F . Summer 
A ttorney G eneral of Mississippi 
C arroll G artin  Ju stice  Building 
P . O .  Box 220 
Jackson , Mississippi 39205
Honorable John D . Ashcroft 
A ttorney G eneral of Missouri 
Supreme Court Building 
Jefferson C ity , Missouri 65101
Honorable M ichael T» G reely  
A ttorney G eneral of M ontana 
S tate Capitol 
H elena , M ontana 59601
Honorable Paul L. Douglas 
A ttorney G eneral of N ebraska 
S tate Capitol 
L incoln, N ebraska 68509
Honorable Robert List 
A ttorney G eneral o f N evada 
Supreme Court Building 
Carson C ity , N evada 89701
Honorable David H . Souter 
A ttorney G eneral of N ew  Hampshire 
State House Annex 
C oncord, N ew Hampshire 03301
Honorable W illiam  F. Hyland 
A ttorney G eneral of N ew  Jersey 
S tate House Annex 
Trenton, N ew Jersey 08625
Honorable Toney Anaya
A ttorney G eneral of N ew  M exico
Supreme Court Building
P . O .  Box 2246
Santa Fe, N ew  M exico 87501
Honorable Louis J .  Lefkowitz 
A ttorney G eneral of N ew  York 
#2 World Trade C enter 
N ew  York, N ew York 10047
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Honorable Rufus L. Edmisten 
Attorney G eneral of N orth Carolina 
Justice Building 
P . O .  Box 629
R aleigh, N orth C aro lina 27602
Honorable Allen I .  O lson 
Attorney G eneral of N orth Dakota 
State Capitol
Bismarck, N orth Dakota 58501
Honorable W illiam  J . Brown 
Attorney G eneral of O hio  
S tate O ffice  Tower 
30 East Broad 
Columbus, O hio  43215
Honorable Larry Derryberry 
Attorney G eneral of Oklahom a 
112 State C apitol 
O klahom a C ity , O klahom a 73105
Honorable Jam es A . Redden 
Attorney G eneral of O regon 
100 S tate O ffice  Building 
Salem , O regon 97310
Honorable Robert P„ Kane 
A ttorney G eneral of Pennsylvania 
Capitol A nnex, Room 1 
Harrisburg, Pennsylvania 17120
Honorable Julius C . M ichaelson 
Attorney G eneral of Rhode Island 
Providence County Courthouse 
Providence, Rhode Island 02903
Honorable D aniel R. McLeod 
Attorney G eneral of South C arolina 
Hampton O ffice  Building 
C olum bia, South C aro lina 29211
Honorable W illiam  Janklow  
A ttorney G eneral of South Dakota 
S tate Capitol
P ierre, South Dakota 57501
H onorable Eugene B. M cLem ore, Jr„ 
A ttorney G eneral of Tennessee 
450 James Robertson Parkway 
N ash v ille , Tennessee 37219
Honorable John L. Hill 
A ttorney G eneral of Texas 
Supreme Court Building 
A ustin , Texas 78711
Honorable Robert B. Hansen 
A ttorney G eneral of Utah 
S tate Capitol
Salt Lake C ity , Utah 84114
Honorable M . Jerom e Diamond 
A ttorney G eneral of Vermont 
Pavilion O ffice Building 
M ontpelier, Vermont 05602
Honorable Anthony F. Troy 
A ttorney G eneral of V irginia 
Supreme Court -  Library Building 
Richmond, V irginia 23219
Honorable Slade G orton 
A ttorney G eneral of W ashington 
Temple of Justice 
O lym pia , W ashington 98504
H onorable Chauncey Browning, J r .  
A ttorney G eneral of West V irginia 
S tate Capitol
C harleston , West V irginia 25305
Honorable Bronson C . La Follette  
A ttorney G eneral of Wisconsin 
Department of Ju s tic e , S tate Capitol 
M adison, Wisconsin 53702
Honorable V« Frank M endicino 
A ttorney G eneral of Wyoming 
123 State Capitol 
C heyenne , Wyoming 82001
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STATE ANALYSIS OF SURVEY INSTRUMENT RETURNS
STATE NEA NASSP
ATTORNEYS
GENERAL
STATE
COMPLETE
Alabama X X
Alaska X X X X
Arizona X X X X
Arkansas X X
C alifornia X X (1)
Colorado X X X X
C onnecticut X X
Delaware X X
Florida X X
G eorgia X X X (2) X
Hawaii X
Idaho X X X X
Illinois X X (3)
Indiana X X X X
Iowa X
Kansas X X X X
Kentucky X X X X
Louisiana X
M aine X X
M aryland X X
M assachusetts X X X X
M ichigan X X
M innesota X X X X
Mississippi X X
Missouri X X X (4) X
M ontana X
Nebraska X X X X
N evada X X
N ew Hampshire X X
N ew Jersey X X
N ew  M exico X X
N ew  York X X
N orth C arolina X
N orth Dakota X X X X
O hio X X X X
Oklahom a X X X X
O regon X
Pennsylvania X X (5)
Rhode Island X
South C arolina X
South Dakota X X X X
Tennessee X X
150
STATE NEA NASSP
ATTORNEYS
GENERAL
STATE
COMPLETE
Texas X X X X
Utah X X X X
Vermont X X X (6) X
V irginia X X
W ashington X X X X
W est V irginia X X X (7) X
Wisconsin X
Wyoming X X X X
TOTAL RESPONSE 40 39 34 22
PERCENTAGE RETURN 80% 78% 68% 44'
(1) Forwarded to C hief C ounsel, S tate Departm ent of Education.
(2) Answered by Deputy S tate Superin tendent.
(3) Response ind icated  a  second survey should be sent to the State Superin tendent.
(4) Answered by Deputy Commissioner of Education .
(5) Forwarded to  C hief C ounsel, S tate Department of Education.
(6) Completed by C ounsel, S tate Departm ent of Education.
(7) Forwarded to State Superintendent of Schools.
APPENDIX D
ITEM ANALYSIS OF THE RESPONSES OBTAINED BY STATE 
FROM THE THREE SURVEY GROUPS
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CARL R. A J E L L O
a t t o r n e y  g e n e r a l
I ® !
T e l :  5 6 6 -4 9 9 0
(fD ffttt a t  tifff? jM t tm te g  (G eneral
3 0  T R I N I T Y  S T R E E T  
H A R T F O R D  0 0 1 1 5
A p r i l  6 ,  1977
Mr. M arshal l  C. D a r n e l l  
Mr. Jack R. D e t tr e  
U n iv e r s i ty  o f  Nevada 
3013 Colanthe Avenue 
Las Vegas, Nevada 89102
Re: E d u ca t ion a l  M a lp r a c t ic e  Survey
Dear S i r s :
The survey which you r e c e n t l y  s e n t  t o  A tto rn ey  General C ar l  R. 
A j e l l o  was forwarded t o  me f o r  c o m p l e t i o n ,  s i n c e  I am t h e  a t to r n e y  
who r e p r e s e n t s  th e  C o n n e c t icu t  S t a t e  Board o f  E d ucat ion .
The Board would a p p r e c i a t e  r e c e i v i n g  a copy o f  the  s u r v e y  r e s u l t s ,  
s in c e  i t  i s  a m at ter  o f  concern t o  a l l  e d u c a t o r s .
I have e n c lo s e d  a copy o f  the  Connecticut s t a t u t e  which may -well  
provide i n d e m n i f i c a t i o n  f o r  i n d i v i d u a l  e d u c a t o r s ,  a l t h o u g h  t h e r e  
has not been any d e c i s i o n  c o n c e r n in g  e d u c a t i o n a l  m a l p r a c t i c e  in  
t h i s  s t a t e .
Very t r u l y  y o u r s ,
Car l  R. A j e l l o
Robert ¥ .  Garvey 
A s s i s t a n t  A t to r n e y  Genera
Enclosure
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Would you please take a few moments to complete this survey pertaining to educa­
tional malpractice? Your responses should reflect the information which is currently
available to you on this to p ic .
- EDUCATIONAL MALPRACTICE SURVEY
1. Has your state en ac ted  State Statutes or Codes describing minimum 
competency requirements needed to obta in  a high school diplom a?
Y e s   N o X
2 .  Has your state en ac ted  any S tate  Statutes or Codes describing:
. a .  educational m a lp rac t ice?  Yes N o  X
* b .  educational to rt l ia b i l i ty ? '  Yes X No
3 .  Has there been any demonstrated interest in your state on this topic by
educators , lay c i t iz e n s ,  or public o ff ic ia ls?  (This interest could have 
been provided by news re leases, professional a r t ic le s ,  speeches, e t c . )  
Yes x  N o ____
4 .  Have any individuals from outside of your state brought information to
your community on the issue of educational m a lp rac tice?  Yes X No
5 .  Do you consider this topic of educational malpractice a concern for
educators within your state for the present or immediate fu ture?
Yes X N o ____
6 .  Please add any additional comments you feel appropriate to the to p ic .
If State Statutes a re  currently ava ilab le  concerning educational m al­
practice  within your loca lity ,  would you list the t i tle  and number co d e .
P r im a r i ly  i n  S p e c i a l  Education
Thank you for your time and  input on this current educational issue. 
Check  here if you would like a  copy of the survey results YES • .
Signature; 7  Position
Robert  W. Garvey   L A s s i s t a n t  A t to r n e y  General
H artford  C o n n e c t ic u t
S ta te
Ch. 170 BOARDS OF EDUCATION 593
are informed, at least annually, of the board policies governing student conduct. 
Each board shall further provide an effective means of notifying the parents 
or guardian of-any minor pupil against whom the disciplinary action authorized 
by the provisions of this section and sections. 10-233a to 10-233d, inclusive, has 
been taken. Such notice shall be given within twenty-four hours of the time 
such pupil has been excluded.
(P . A . 75-609. S . 5.)
Sec. 10-234. Expulsion of pupils. Section 10-234 is repealed.
(1949. S . 960d: 1957. P.A . 92: P .A . 75-609. S . 6.)
*
Sec. 10-235. Indemnification of teachers, board and  commission members and 
employees in damage suits; expenses of litigation, (a) /Each board of education 
shall protect and save harmless any member of such board or any teacher or 
other employee thereof or  any mem ber of its supervisory or administrative staff, 
and the state board of education, the commission for higher education, the board 
of trustees of each state institution and each state agency which employs any 
teacher, and the managing board o f  any public school, as defined in section 
10-161, shall protect and save harmless any member of such board or commis­
sion, or any teacher or other employee thereof o r  any member of its supervisory 
or administrative staff employed by it, from financial loss and expense, including 
legal fees and costs, if any, arising out of any claim, demand, suit or judgment 
by reason of alleged negligence or other act resulting in accidental bodily injury 
to or death of any person, or in accidental damage to or destruction of property, 
within or without the school building, or any other acts ,  including but not limited 
to infringement of any person’s civil rights, resulting in any injury, which acts 
are not wanton, reckless or m a l ic io u s ,  provided such teacher, member or 
employee, at the' time of the acts resulting in such injury, damage or destruction, 
was acting in the discharge of his duties or within the scope of his employment 
or under the direction of such board  of education, the commission for higher 
education, board of trustees, state agency, department or managing board. For 
the purposes of this section, the terms “ teacher”  and “ o.ther employee”  shall 
include any  student teacher doing practice teaching under the d i re c t io n  of a 
teacher employed by a town board of education or by the stale board of edu­
cation or commission for higher education, any volunteer approved by a board 
of education to carry out a duty prescribed by said board and under the direction 
of a certificated staff member, and any member of the faculty or stalf or any 
student employed by The University of Connecticut Health Center or health 
services.
(b) Legal fees and costs incurred as a result of the retention, by a member 
of the s tate  board of education, the commission for higher education or the 
board of trustees of any state institution or by  a teacher or other employee 
of any of them or any member of the supervisory or administrative staff of 
any of them , or by a teacher employed by any other state agency, of an attorney 
to represent his interests shall be borne by said state board of education, com ­
mission for higher education, board of trustees of such state institution or such 
state agency employing such teacher, other employee or supervisory or adminis­
trative staff member, as the case may be, only in those cases wherein the attor­
ney general, in writing, lias stated that the interests of  said board, commission, 
board of trustees or state agency differ from the in te r e s t s  of such member, 
teacher or  employee and has recommended that such member, teacher, other
594 EDUCATION AND CULTURE Title 10
employee or staff member obtain the services o f  an attorney to represent his 
interests and such member, teacher or other employee is thereafter found  not 
to have acted wantonly, recklessly or maliciously.
. (1949 R e v ., s. 1494: 1949. 1951. 1935. S . 9 5 Id ; 1959. P .A . 521. S . I ;  F e b ru a ry . 1965, P .A . 330. S .  4 3 ; 1971. P .A . 34 4 ; 1972. 
P .A . 201. S . I : P .A . 73-651.)
S ee  S e c . IQ-2l2a.
S ta tu te  p rov ides tea c h e r w ith  indem nification from  lo ss , n o t  indem nification  fro m  liab ility ; b o a rd  of ed u ca tio n  n o t deprived  
o f  d e fen se  of governm ental im m unity . 19 C S  3% . Board o f education  cou ld  n o t in te rp o se  d efense  o f  jrovernm ental im m unity  to  
ac tio n  by  s tu d en t against teacher which jo ined  board as  d e fen d an t as  well as  teach e r. 27 C S 337. D e m u re r  to  c o u n t o f  com plain t 
fo r  in ju ries  susta ined  in school track  m eet which jo ined  bo ard  o f  education  in suit against school co ach es  wvs p ro p e r  a s  th is  s ta tu te  
p rovides fo r  indem nification from  loss o f  coaches w h o  m ay ultim ately  h av e  ca u se  o f  ac tio n  against bo ard  *vr re im b u rsem en t. 28 
C S 198.
Sec. 10-236. Liability in su ran ce .  Each such board of education, board  of 
trustees, state agency or managing board may insure against the liability imposed 
upon it by section 10-235 -in any insurance com pany organized in this s tate or 
in any insurance company of another state a u th o r iz e d  by law to  write such 
insurance in this state, or may elect to act as self-insurer of such liability.
(1949 R ev .. S . 1495; 1949. S . 952J.)
Sec. 10-236a. Indemnification of educational personnel assaulted in the line of 
duty, (a) Each board of education shall protect and save harmless any  member 
of such board or any teacher or other employee thereof or any mem ber of its 
supervisory or administrative staff, and the state board of education, the com ­
mission for higher education, the board of trustees of each state institution and 
each state agency which employs any teacher, and the managing board of any 
public school, as defined in section 10-161, shall protect and save harmless any 
member of such board or commission, or any teacher or other employee thereof 
o r  any member of its supervisory or administrative staff employed by it, from 
financial loss and expense, including payment of expenses reasonably incurred 
for medical or other service n e c e s s a ry  as a result of an assault upon such 
teacher or other employee while such person was acting in the discharge of 
his duties within the scope of his employment or under the direction of such 
board of education, commission for higher education, board, of trustees,  state 
agency, department or managing board, which expenses are not paid b y  the 
individual teacher’s or employee’s insurance, w orkm en’s compensation or any 
other source not involving an expenditure by such teacher or employee.
(b) Any teacher or employee absent from  his e m p lo y m e n t  as a result of 
injury sustained during an assault or fo r  a court appearance in connection with 
such assault shall continue to  receive his full salary, while so absent,  except 
that the amount of any workmen’s compensation award may be deducted from 
his salary payments during such absence. T he  time of such absence shall not 
b e  charged against such teacher or employee’s sick leave, vacation time o r  per­
sonal leave days.
(c) F o r  the purposes of this section, the terms “ t e a c h e r ”  and “ other 
em ployee”  shall include any student teacher doing practice teaching under the 
direction of a teacher employed by a town board of education or by the state 
board of education or commission for higher education, and any member of 
the faculty or staff or any student employed by The University of Connecticut 
Health Center or health services.
(P. A. 73-492.)
Sec. 10-237. School activity funds. (1) Any town board of education may
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Would you please take a few moments to complete this survey pertaining to educa­
tional malpractice? Your responses should reflect the information which is currently
available to you on this top ic .
. EDUCATIONAL MALPRACTICE SURVEY
1. Has your state enac ted  State Statutes or Codes describing minimum 
competency requirements needed to obtain a high school diploma?
Y e s   N o  Y  [
2 .  Has your state enac ted  any S tate Statutes or Codes describing:
a .  educational m a lp rac t ice?  Yes N o  X
. b .  educational tort l iab i l i ty ?  Y e s _____ N o _ X _  (  ,
3 .  Has there been any demonstrated interest in your sta te  on this topic by
educators , lay c i t iz e n s ,  or public o ff ic ia ls?  (This interest could have
been provided by news releases, professional a r t ic le s ,  speeches, e t c . )
Y e s   N o  X
4 .  Have any individuals from outside of your state brought information to ,
your community on the issue of educational m a lp rac tice?  Y e s   N o f \
Do you consider this top ic  of educational m alpractice a  concern for 
educators within your state for the present or immediate future?
Y e s   N o y
6 .  Please add any additional comments you feel apjsropriate to the to p ic .
If State Statutes are currently availab le  concerning educational mal­
practice  within your lo c a l i ty ,  would you list the t i t le  and number code,
Thank you for your time and input on this current educational issue. 
Check here if you would like a copy of the survey results /A .  .
* '  *
S ta te
mADDITIONAL COMMENTS
1 .  While Indiana does not  have minimum competency  
req u irem en ts  needed t o  o b t a in  a h igh  s c h o o l  d ip lom a,  
we do have req u ire d  c o u r se s  t h a t  a s t u d e n t  must pass  
i n  order  t o  o b ta in  h i s  d ip lom a.  P r o f i c i e n c y  i n  t h e s e  
and o th e r  co u r ses  though are  adjudges by the  l o c a l  
s c h o o l  sy s te m s .
I
2.  While Indiana  has not  en a c te d  any s t a t u t e s  d e a l i n g  
w ith  e d u c a t i o n a l  m a lp r a c t i c e  per s e ,  we have en a c te d
a g e n e r a l  Tort Claims A c t .  Ind iana  Code 3*1-4-16.5-1  
e t  s e q .  This  a c t  would apply  t o  a Tort Claim a l l e g i n g  
e d u c a t i o n a l  m a lp r a c t i c e  a g a i n s t  a s c h o o l  c o r p o r a t i o n .
Would you please take a few moments to complete this survey pertaining to educa­
tional m alpractice? Your responses should reflect the information which is currently
available to you on this topic.
. EDUCATIONAL MALPRACTICE SURVEY
1. Has your state  enac ted  State Statutes or Codes describing minimum
competency requirements needed to obtain a  high school d ip lom a? 
Yes N o
2 .  Has your state  enac ted  any S tate  Statutes or Codes describing:
a .  educational m alp rac tice?  Yes N o  ^
/
. b .  educational tort l iab il i ty ?  Yes N o
3 .  Has there been any demonstrated interest in your state on this topic by
educators , lay c i t izens , or public o ff ic ia ls?  (This interest could have 
been provided by news releases, professional a r t ic le s ,  speeches, e t c . )
Y e s   N o y
4 .  Have any individuals from outside of your state brought information to
your community on the issue of educational m alp rac tice?  Yes N o ^
5 .  Do you consider this topic of educational malpractice a concern for 
educators within your state for the present or immediate fu tu re?
Y e s  No
6 .  Please add  any additional comments you feel appropriate to the to p ic .
If State Statutes are  currently ava i lab le  concerning educational m al­
practice  within your loca lity ,  would you list the title  and number co d e .
( /  .Thank you for your time and input on this current educational issue. 
Check here if you would like a copy of the survey results .
Signature
&
Position
S ta le
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Would you please take a few moments to complete this survey pertaining to educa­
tional malpractice? Your responses should reflect the information which is currently
available to you on this top ic .
- EDUCATIONAL MALPRACTICE SURVEY
1. Has your state enac ted  State Statutes or Codes describing minimum
competency requirements needed to obtain a  high school diploma?
Yes N o  X but w i l l  hold h earin gs in  A p r il which may p rovid e t h i s ,
2 .  Has your state enac ted  any State Statutes or Codes describing:
a .  educational m a lp rac t ice?  Yes N o  x------- i -------
• b .  educational tort l i a b i l i t y ? ' Yes N o  X
3 .  Has there been any demonstrated interest in your state on this topic by 
educators, lay c i t iz e n s ,  or public o ffic ia ls?  (This interest could have . 
been provided by news releases, professional a r t ic le s ,  speeches, e t c . )
Y e s   N o  X
4 .  Have any individuals from outside of your state brought information to
your community on the issue of educational m a lp rac t ice?  Yes N o X
5 .  Do you consider this topic of educational m alpractice a  concern for 
educators within your state for the present or immediate fu ture?
Yes x  N o ____
6 .  Please add any additional comments you feel appropria te  to the to p ic .
If State Statutes are currently availab le  concerning educational mal­
practice within your lo c a l i ty ,  would you list the t i t le  and  number co d e .
In  d isc u ss in g  t h i s  w ith  th e S ta te  Superin ten d en t o f  S ch o o ls , hi s  
expressed  f e e l in g  was th a t  t h is  i s  a m atte r  w ith  which the  
S ta te  w i l l  have to  d e a l ,  and the reason  fo r  accou n tab il i t y  programs 
and a c lo s e r  su p e r v is io n  o f  th e ed u ca tio n a l p ro cess  in  th e  S ta te .  
Thank you for your time end input on this current educational issue.
Check here if you would like a copy of the survey results x- •
E xecu tive S e c r e ta r y , MASSP
C  C  '
>-r £-
Signature Position
MaiyTfend A ss o c ia t io n  o f  Secondary  
School P r in c ip a ls
B a l t i m o r e ____________________________ Maryland________________________
City S ta te
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Would you please take a few moments to complete this survey pertaining to educa­
tional m alpractice? Your responses should reflect the information which is currently
available to you on this top ic .
EDUCATIONAL MALPRACTICE SURVEY
Has your state enac ted  State Statutes or Codes describing minimum 
competency requi 
Yes No
rements needed to obtain a high school d ip lom a? 
Jr. ) /
2 .  Has your state enac ted  any S tate  Statutes or Codes describing:
. a .  educational m a lp rac t ice?  Yes No ^
' b .  educational tort l i a b i l i ty ?  ' Yes N o \ /
3 .  Has there been any demonstrated interest in your state on this topic by 
educators , lay c i t izens ,  or public o ff ic ia ls?  (This interest could have 
been provided by news re leases ,  professional a r t ic le s ,  speeches, e t c . )  
Yes \ /  No
4 .  Have any individuals from outside of your state brought information to
your community on the issue of educational m a lp rac t ice?  Yes No
5 .  Do you consider this top ic  of educational malpractice a  concern for 
educators within vour state  for the present or immediate fu tu re?
Y e s   N o r
6 .  Please add any additional comments you feel appropria te  to the to p ic .
If State Statutes are currently ava ilab le  concerning educational mal­
practice  within your lo c a l i ty ,  would you list the t i tle  and  number co d e .
£c*-CisiA' J
Thank you for your time and input on this current educational issue. 
Check here if you would like a copy of the survey results - A
Signature Position
t
I* *-
City S ta te
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Would you please take a few moments to complete this survey pertaining to educa­
tional malpractice? Your responses should reflect the information which is currently
available to you on this topic.
- EDUCATIONAL MALPRACTICE SURVEY
1. Has your state enac ted  State Statutes or Codes describing minimum
/> competency requirements needed to obtain a high school d iplom a?
^  Y «   N o _ ^
2 .  Has your state enac ted  any State  Statutes or Codes describing:
a .  educational m a lp rac tice?  Yes No
5^ ' ^ .  * b .  educational tort l i a b i l i t y ? • Yes ^ \  N o
3 .  Has there been any demonstrated interest in your state on this topic by
educators , lay c i t izens ,  or public o ff ic ia ls?  (This interest could have 
been provided by news releases, professional a r t ic le s ,  speeches, e t c . )  
Y e s _ j <  N o ____
4 .  Have any individuals from outside of your state brought information to
your community on the issue of educational m alp rac tice?  Yes No
5 .  Do you consider this topic of educational malpractice a concern for 
educators within your state for the present or immediate fu tu re?
Yes No _
6 .  Please add any additional comments you feel appropriate to the to p ic .
If S tate Statutes are currently ava i lab le  concerning educational m al­
p ractice  within your loca li ty ,  would you list the ti t le  and number co d e .
/  P f i f i r  sherA'T  «?/=" 4Ts o e , ?  r / c s v  / s  S T / ’£>s$G£,ijr'
.C Q/V T<ero7 T r t e T  £ ? 7 //A U X /4 /r> e /w ?  <>/= M i/ v i m *  L-
C o’J'V) AS' Testy c /  GvtdEtyief-rysr*___________________________________
*
^  M jp w e te r .A  - 4  T o t  T L f r i t i j u / T r  r t < y .  -T t/eA  T V *  7 *
4 c . r  C o T  H er OF r t c T to * *  r c o  /3/egrc,* )/3cT /-//?- S'
Thank you for your time and input on this current educational issue. „ __ „
M B-ve/l /Bccf-ts
Check here if you would like a copy of the survey results • . ,
f  ( /S igna tu re  '  Position
_______________________  3 1  Y / / .
City S ta te
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Would you please ial<e a few moments to complete this survey pertaining to educa­
tional malpractice? Your responses should reflect the information which is currently
available to you on this top ic .
EDUCATIONAL MALPRACTICE SURVEY
Has your state enac ted  State Statutes or Codes describing minimum 
competency re 
Yes No
quirements needed to obtain a  high school diploma?
2 .  Has your state enac ted  any S tate Statutes or Codes describing:
. a .  educational m a lp rac t ice?  Yes N o ^
• b .  educational tort l i a b i l i ty ? '  Yes N o
3 .  Has there been any demonstrated interest in your state on this topic by
educators, lay c i t izen s ,  or public officials?  (This interest could have 
been provided by news releases, professional a r t ic le s ,  speeches, e t c . )
Yes (/ No
4 .  Have any individuals from outside of your state  brought information to
your community on the issue of educational m a lp rac t ice?  Yes No
5 .  Do you consider this topic  of educational malpractice a concern for 
educators within your state for the present or immediate fu ture?
Yes No
6 .  Please add any additional comments you feel appropriate to the to p ic .
If State Statutes are currently availab le  concerning educational mal­
practice  within your lo c a l i ty ,  would you list the t i tle  and number code .
Thank you for your time and Input* on mis current* educational TsTO^V"t—  7 ——  --------
Check here if you would like a  copy of the survey results
Signature Position
!L ^ /k z r d _________________________ _ _____5^ * ™ -
City S ta te
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Would you please fake a few moments to complete this survey pertaining to educa-
tional malpractice? Your responses should reflect the information which is currently
available to you on this topic.
EDUCATIONAL MALPRACTICE SURVEY
2 .
3 .
4 .
5 .
6 .
Has your state  enacted State Statutes or Codes describing minimum 
competency requirements needed to obtain a high schooLdiplom a?
Y e s   N o  X  t •
Has your state  enac ted  any State Statutes or Codes describing:
a .  educational m a lp rac tice?  Yes N o T ^ S
\
b .  educational tort l iab i l i ty ?  Yes No
Has there been any demonstrated interest in your state on this topic by 
educators , lay c itizens,  or public off ic ia ls?  (This interest could have 
been provided by news re leases, professional a r t ic le s ,  speeches, e t c . )
Y e s   No \ j r \
Have any individuals from outside of your state brought information to 
your community on the issue of educational m alp rac tice?  Yes No^C*
Do you consider this topic of educational malpractice a concern for 
educators within your state for the present or immediate fu tu re?
Yes N o ____
Please add any additional comments you feel appropriate to the to p ic .  
If State Statutes are currently ava ilab le  concerning educational mal­
practice within your loca li ty ,  would you list the tit le  and number code
/7lt.U A C jLoJ. I
7 -  /  ' f t-  ^
Thank you lor your time and input on this current educational issue.
Check }iere if you would like a  copy of the survey results ^
Signature Position
S ta te
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DISSERTATION ABSTRACT
A STUDY DESIGNED TO INVESTIGATE A NEW DIMENSION FOR 
EDUCATIONAL ACCOUNTABILITY. . .MALPRACTICE
Marshall C .  Darnell
University of N e v a d a ,  Las V egas, 1977
Problem Individual state governments have rece ived ,  by implied 
federal constitutional au thori ty ,  the right to o rgan ize ,  m aintain , and control the 
schools within their respective terri to ries. To accomplish this task of school 
governance, the states have enac ted  legislation to regulate the separate functions 
of the educative process. In specific  instances, where these regulations were 
developed to establish entrance a g e ,  employee ce r t if ica tion , and subject content 
to be taugh t,  such enactments have become minimum standards. Minimum educa­
tional expectancy for students appears to be the next regulatory enactment by 
some state agenc ies .  Should a state develop the student literacy skill standards 
necessary to achieve graduate status, the question would then arise: What 
happens when a s tudent, or students, do not meet the minimum standard? Will 
these students be provided some other legislated recourse for atta in ing  the 
required career literacy skills, or will they have some redress through law if time 
or some other factor will prevent such competency a t ta inm en t?  Will educators be 
held accountable for the lack of student academic accomplishment? Based upon 
these questions, the specific  purpose for this study has been to seek an answer to
the educational question: G iven the projected possibility of educational mal­
practice  legislation applicable  to the contractual and statutory obligations for 
certif ica ted  educational personnel, what is the current status of educational mal­
p ractice presently affecting the nation 's  secondary schools?
Procedure This study was a descriptive survey. A review of the pro­
fessional li terature surrounding this topic confirmed the need for the study and 
provided a  basis for structuring the design of the investiga tion . Data was secured 
from three primary sources: (1) a review of the related professional literature 
which discussed this topic; (2) the administration of a national data  survey; and ,  
(3) a review of research conducted on the subject of educational m alprac tice .  
With respect to the national survey, 150 individuals were identified who could 
provide information on the enactment of educational malpractice statutes or codes 
within the various states. These persons surveyed included the Attorney General 
of each s ta te ,  the Executive Secretary for each state aff il ia te  to the N ational 
Association of Secondary School Principals, and the Executive Secretary for each 
state  a ff i l ia te  to the N ational Education Association.
Findings An analysis of the data obtained during this study indicated 
the following major findings: (1) A lack of academic skill atta inm ent by youth 
enrolled in two school districts has caused parents to charge these school districts 
a n d ,  spec if ica l ly ,  the employees and officials of these agencies with professional 
misconduct, labeled malpractice; (2) These legal actions have been prompted, in 
p a r t ,  by the failure of the plaintiffs to master literacy skills, and such failure has 
been attr ibu ted  to those who are employed by the school agencies; (3) Educational
achievement levels for secondary students have successively dropped during the 
past decade; (4) There are no states, a t this d a te ,  which have enacted any state 
statute or code which addresses the topic  of educational malpractice; (5) State 
legislatures have considered tort liab ility  features for educational employees;
(6) The national survey respondents ind ica ted , by a  majority opinion, that educa­
tional malpractice was a problem for educators a t  this time and would likely be a  
concern for the  future.
Conclusions Educational malpractice legal actions are  a  rea li ty .
Based upon this fac t ,  the following conclusions could be offered: (1) Due to a 
lack of legislated mandate for the area of educational m alpractice, actions of this 
type will continue against educators for the immediate future; (2) The social 
forces which have propelled medical and legal malpractice legal actions are 
apparently the same forces which are contributing to the malpractice issue within 
the educational field; (3) State governing bodies may continue to address the 
issue of declining student academic achievement: If this continues for any length 
of time, then the  question of educational malpractice will be raised within state 
legislatures; (4) O nce  state or federal guidelines are established for the control of 
educational m alpractice legal actions, then the frequency of such judicial review 
will be reduced.
